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Fl ight -Sharing in  the European Union: Are Passengers 

Aware of  the Real  Meaning of this  Pract ice?  

 

María  Jesús Guerrero Lebrón *  
 

 
Abstract 
 
The practice of flight-sharing goes back a long way. It has traditionally been allowed 

both in the European Union and the United States. Recently, digital platforms that 

connect pilots and passengers have added it to the methods of communication previ-

ously used by pilots. This is a cutting-edge topic and authorities in the USA and the 

EU have reacted totally differently. We analyze here the legal issues related to this 

new business model under the European legal framework.  

 

1. Introduction 
 
The practice of sharing the expenses of a private flight goes back a long way. It is 

driven by the high cost of private aviation and has become a standard procedure for 

pilots who do not have sufficient resources or who wish to limit the amount of money 

they spend on leisure. The possibility of sharing expenses with one or more travellers 

is undoubtedly desirable. Moreover, what many private pilots are pursuing by in-

creasing their flying hours, beyond mere leisure, is access to a commercial license.  

 

The means by which pilots divulge their flight plans and contact people interested in 

joining them has changed over time. Thus, word of mouth and inviting family and 

friends to participate have given way to advertisements on ‘physical’ boards, initially 

located in air clubs or airports. Later, all these rudimentary diffusion mechanisms 

turned into messages published on virtual walls, such as Facebook or other social 

networks (Reddit and Craig List are particularly popular in the United States), and 

even on websites created explicitly for this purpose.  

 

In legal and economic terms, it is not the medium through which the ad is published 

that has led to a change of approach. The shift from physical to digital advertising 

does not substantially alter the situation. The real revolution stems from the fact 

that third, for-profit parties are managing the platforms (through which flight infor-

mation is disseminated).  

 

This new business model raises big questions. Two essential aspects are worthy of 

note: on the one hand, the fear that users may confuse these types of services with 

commercial operations, whether conventional or commercial aviation, conducted by 

airlines, or on-demand aviation, which is less known but is also subject to operation-

al requirements and much more demanding safety standards. There is also the issue 

of the unfair competition that can derive from this type of practice to professional 

operators, given that the platforms mentioned above can tempt pilots to turn a 

purely recreational activity into a profitable one.  

 
*Senior Full Professor. Pablo de Olavide University. Seville. Spain.   

The views expressed in this article are purely those of the author, and thus may not in any circumstances 
be regarded as an official position. This paper has been written during the research on the project 
TADTYG (Ref. PID2019-107204GB-C31), MCIU, Main researchers: María Jesús Guerrero Lebrón y María 
Belén González Fernández.   
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For all these reasons, some aviation authorities as well as the commercial on-

demand aviation sector seem to be on the alert.  

 

1.1. Regulatory framework 
 

Pilots holding a private aviation license are only authorised to fly for leisure or non-

remunerated sports purposes. Regulation (EU) No 1178/2011 refers to a private pilot 

as one who "holds a license prohibiting the piloting of an aircraft in operations for 

which remuneration is received, to the exclusion of instructional or examination ac-

tivities as set out in this Part". However, these pilots are allowed to invite other pas-

sengers to board their flights and share the costs, i.e. the cost of fuel, airport charg-

es, and even the aircraft rental fee, without this being regarded as remuneration. 

This practice, called shared-cost flights, flight-sharing or cost-sharing flights, or in 

French, ‘coavionnage’, goes back a long way and has been implemented in various 

ways, making it easier for pilots to connect with interested persons. However, as we 

have been hinting, controversies are mounting due to recent attempts to capitalise 

on them by means of specific digital platforms.  

 

The European Union has established a legal framework that covers the technical re-

quirements and administrative procedures of shared-cost flights. According to these 

rules, direct costs may be shared for private flights (determined by the type of li-

cense held by the pilot), provided the following conditions are met:  

 

a) flights on non-complex aircraft and helicopters, static balloons and powered sail-

planes, operating under Part-NCO (non-commercial operation with non-complex air-

craft);  

 

b) all occupants, including pilots, shall bear the flight’s direct costs; and 

 

c) the number of carried passengers shall be no more than six [Article 6.4.bis.a) of 

Commission Regulation (EU) No 965/2012, of 5th October 2012].  

 

Article 3.2 of Regulation (EU) No 1178/2011 of 3rd November laying down the tech-

nical requirements and administrative procedures with respect to mobile civil avia-

tion staff provides that "notwithstanding the powers of the holders of licenses de-

fined in Annex I to this Regulation, holders of pilot licenses issued as provided for in 

Subpart B or C of Annex I to this Regulation may carry out the flights referred to in 

Article 6(4a) of Regulation (EU) No 965/2012. This shall not prejudice the fulfilment 

of additional requirements for the carriage of passengers or the conduct of commer-

cial operations defined in Subparts B or C of Annex I to this Regulation”. For clarifi-

cation, Subpart B of that Regulation refers to light aircraft pilot licenses and Subpart 

C to private aircraft pilot licenses, glider pilot licenses, and balloon pilot licenses. 

However, as provided in the Article, all holders of such licenses, irrespective of how 

their powers are defined in the Regulation itself, may operate cost-shared flights 

referred to in Article 6.4a.a of Regulation (EU) No 965/2012. 

 

The corresponding articles of Regulations (EU) No 965/2012 and 1178/2011 result 

from the amendments introduced by Commission Regulation (EU) No 379/2014 of 7 

April. These rules, therefore, result from a recent legislative intervention, as the 

Community regulator is now aware of the existence of controversial business models 

based on the collaborative economy. 

In the United States, private pilot license holders are also prohibited from transport-

ing passengers or goods for remuneration. However, in the same way, the regulation 

provides  for a number of exemptions, including the possibility of sharing planes on a  
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pro-rata basis, specifying that in such cases the pilot must contribute, and that ex-

penses include the amounts for fuel, oil, airport charges and chartering charges (14 

Federal Code Regulation §61.113.a). We will see next, however, that the Federal 

Aviation Administration makes a restrictive interpretation of the rules. Thus, despite 

a similar legal framework, the situation in the European Union is very different from 

that in the United States.  

 
1.2. From bulletin boards to the Internet  
 

To find potential passengers with whom to share expenses, pilots traditionally adver-

tised their planned flights on local airport bulletin boards, in their newsletters, or in 

those of other institutions, such as sports clubs. The means used by pilots to share 

their flight plans with potential passengers have evolved hand in hand with the me-

dia.  

As we already know, the practice of shared flying has become more prevalent in re-

cent times due to the multiplication of specific websites and computer applications 

that make it easier for pilots to connect with enthusiasts interested in participating 

in such shared flights. That is, pilots publish the route they plan to take on a website 

or a mobile device application, and those interested may enter in contact with them 

and participate in the flight, assuming the pro-rata percentage of its cost.  

 

Even though this new formula contributes to widely disseminating the pilots’ flight 

posts, considerably increasing the possibility of connecting with passengers interest-

ed in travelling, it is this third entity, intervening between the pilot and the poten-

tial passengers, that is new. And it is this platform that carries out a lucrative activi-

ty. 

 

However, the broad diffusion referred to can be a disadvantage insofar as such a 

post could be considered as a proposal made to the public ‘that competes’ with com-

mercial operator services. Associations that defend the interests of business aviation 

operators perceive the new phenomenon in this way, and they are highly critical of 

these platforms.  

 

Moreover, the authorities that supervise the aeronautical sector are mainly con-

cerned about the fact that this kind of activity could cause confusion around safety 

standards, the public equating private aviation with well-reputed commercial avia-

tion.  

 

As a consequence, flight-sharing platforms are under the authorities’ spotlight. Fur-

thermore, two companies in the United States that facilitated this practice have 

stumbled upon legal impediments to develop their activity. As a result, for the time 

being, there are no further alternatives to develop this business model in the coun-

try. 

 

In the European Union, not only are shared flight platforms legitimate, they are 

backed by the European Agency that has signed a Code of Conduct (called a Charter) 

with the leading operators. The objective is to ensure and encourage that the opera-

tions carried out under its protection are following safe parameters and are subject 

to a good practice guide directed towards pilots and passengers.  

 

1.3. The digital platform business model 
 

Several initiatives based on the legal framework mentioned above have been 

launched — with varying degrees of success — on the European market in order to 

put pilots and persons interested in flying into contact.  
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What differentiates them from traditional methods, such as billboard advertising or 

even the use of other virtual boards over social networks (such as Facebook, Reddit, 

and Craigslist), is not only the number of potential users reached, but above all, the 

fact that a mercantile company manages the tool. These companies earn money 

from each trip made thanks to this means, although some of them, we must add, 

also offer free services. 

 

These different platforms announce the flight plans organised by private pilots. 

Flights can either be round flights, also called flights or sightseeing—they do not 

make a stop and they land at the airport of departure—or they can be round trips, in 

which the flights go from point A to point B, programming only the outgoing journey, 

or the outgoing and return trip.  

 

In most cases, the platform provides software that includes the following features:  

 

a) a mechanism allowing pilots to divulge their flight plan;  

b) a tool that permits users to book their flight and make their payment;  

c) and the means for both to express an opinion about the platform and to publish 

their reviews.  

 

The platform charges a fee for all these services. Since the connection between the 

passenger and the user via the platform is a paid service, this fee is subject to the 

payment of Value Added Tax. 

 

In short, shared flight platforms are a variant of the digital platforms that today are 

turning into a mechanism of disruption in many other markets.  

 

The platforms on the market have various designs and different legal structures. 

Though we have given a basic description of their functions, their terms and condi-

tions are not all configured in the same way.  

 

Surprisingly, one of these platforms, according to its terms and conditions, presents 

itself as a simple ‘ad seller’, offering pilots the possibility of ‘buying’ these ads ei-

ther on an individual basis or as a package for a lump-sum payment over the plat-

form. Although the information disclosed through the platform addresses potential 

passengers, the platform’s only user is apparently the pilot. They do not mention the 

private aviation activity developed by the pilots-purchasers of advertisements. Nev-

ertheless, they do provide the pilot and passenger a code of conduct. They also in-

clude other commitments that are part of the Charter of the European Aviation Safe-

ty Agency.  

 

Nevertheless, most platforms follow the model initially exposed above, in which the 

platform puts passengers and pilots into contact, helps them to exchange infor-

mation and execute payments. 

 

Wingly, for example, is the largest operator on the European market. The platform is 

operating in three countries (United Kingdom, France, and Germany) and, according 

to the data it provides, serves more than 150,000 users, including 10,000 pilots who 

have saved over 500,000 euros. Its offer covers over 60,000 flights, which can cur-

rently be booked on the platform. The company was founded by an engineer, a pilot, 

and a computer scientist (Bertrand, Emeric, and Lars) and has undergone two capital 

increases since it was founded. The first was in June 2016 and the second in March 

2018, for an amount of 2 million euros.  
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One platform goes beyond connecting pilots with passengers interested in pre-

scheduled flights. Users may select the flights that suit them according to their ori-

gins, destinations, dates, type of flight, seats required, and so forth, but not only: if 

potential passengers do not find what they are looking for, they can issue a 

‘proposal’ in which they describe the type of flight they are looking for which is ad-

dressed to the pilot community. Pilots may thus offer the requested flight plan if 

they wish to do so. 

 

The misgivings of both the authorities and the professional associations clearly seem 

to be all the more justified, to the extent that the model bears a closer resemblance 

to the on-demand type of business carried out by operators, where they adjust their 

offer to customer requirements. This occurs when users are asked what they desire 

and their request is met.  

 

An important aspect that should be noted, as we will see later, is that in most cases, 

the platform remains a third party: it assumes no responsibility regarding the way in 

which the pilot calculates the costs, and therefore, offers no guarantee that the pi-

lot, when offering each aircraft seat on the platform, abides by the rule of cost re-

covery without making a profit. Naturally, the possibility of asking for a specific 

flight, together with the difficulties in making sure that the pilot effectively obtains 

no profit from the operation is a fertile ground for private aviation pilots to become 

‘Uber’ drivers. In short, they could dangerously transform what until now was noth-

ing more than a leisure activity into a commercial activity. The first step has thus 

been taken towards usurping the terrain of on-demand professional aviation via pi-

lots who qualify only for the recreational performance of the activity. 

 

1.4. Related Figures 

 

It is worth mentioning that in practice, the model described coexists with other plat-

forms that facilitate connections for the same purpose but do not have a lucrative 

finality. This is the case, for example, of ‘wingshare’, which presents itself as a free 

platform and a non-profit website aimed at facilitating contacts between private 

pilots and potential passengers wishing to share their journeys.  

 

In this case, we are again exposed to the romantic idea of sharing costs with no other 

hidden purpose, as when the bulletin boards were launched. Though now, the dis-

semination provided by the current global network of computers is greater and the 

number of potential stakeholders has ostensibly multiplied.  

 

On the other hand, certain platforms are of course used by some commercial opera-

tors to sell their services: what we call on-demand carriers, including air taxis. In 

these cases, the pilots who ensure the flying are required to hold a commercial air-

plane license, and the operators who own these platforms must have an operating 

license. Thus, not only do these platforms not arouse any criticism, but the profes-

sional associations are promoting them themselves. The question is: are consumer-

passengers able to differentiate between all these modalities?  

 

2. Flight-sharing in the European Union 
 

2.1. The contrast between the position of the European Aviation Safety Agency 

and that of the FAA 

 

In Europe, the European Aviation Safety Agency has endorsed the practice of flight-

sharing via websites or mobile device platforms. This position could almost be de-

scribed as the opposite of that of the American Agency.  
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The European Aviation Safety Agency and three online platforms (COAVMI, Wingly, 

and Flyt Club) signed a Charter during the General and Sports Aviation Fair ‘Aero 

Friedrishafen 2017’, held in Germany between 5th and 7th April. The text should be 

regarded as a Code of Conduct, based on the considerations that follow.  

 

The signing of this ‘Charter’ promoted by the Agency to reinforce the safety of gen-

eral aviation operations carried out by light aviation symbolises the platforms’ com-

mitment to adhere to its principles. Additional platforms were incorporated a little 

later, taking advantage of this measure. The Agency’s website includes a link to 

these platforms, which represents a clear, public endorsement by the European Au-

thorities who are thus promoting the legality of this activity. 

 

This situation is in stark contrast with North America’s market approach. In this re-

gion, there is an open controversy around the legitimacy of these practices. For the 

time being, the Federal Aviation Administration has curtailed private pilots’ use of 

these platforms, by requiring them to hold a commercial pilot license to be able to 

‘offer’ their flight plans through them. We never cease to be amazed at Europe’s 

open position, contrary to what has traditionally been happening in the aeronautical 

market and other markets.  

 

The proposed Statute consists of 8 articles that encourage both pilots and passen-

gers, as well as the platforms themselves to comply with specific measures, such as:  

 

1) to inform passengers of the different safety standards required in non-commercial 

general aviation operations, in contrast to commercial operation standards; 

 

2) actively promote a code of conduct for passengers and pilots; 

 

3) provide passengers with checklists, guides, and tutorials explaining the best safety 

practices; 

 

4) provide passengers with adequate and meaningful information on the type of air-

craft to be flown and on the pilot's experience and qualifications;  

 

5) to provide an online forum to promote the exchange of information on best prac-

tices for the pilot community in general aviation;  

 

6) collect flight, aircraft and pilot profile data and share them with the European 

Agency and the competent national authorities; 

 

7) meet annually with the European Agency and with the competent national author-

ities to review the implementation of this statute;  

 

8) implement the elements detailed in the annexes to this statute; and  

 

9) publish these statutes on the website platform.  

 

The annexes announced in Article 8 provide templates of the information that should 

be made known to passengers and of the codes of conduct applying to passengers 

and pilots.  

 

I wish to emphasise here that this is a soft-law mechanism: it thus depends entirely 

on the platforms’ voluntary adhesion. No mechanisms have been put in place to en-

force them.  
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The advantages of choosing this type of instrument are the following: first, the flexi-

bility in terms of the objectives to which it can respond; second, the speed at which 

it can be adopted, allowing an almost immediate response to the market’s rapid 

movements; and finally, the operators’ ‘willingness’ to comply, since they have tak-

en a very active part in its drafting.  

 

However, we should remember that the measures’ effectiveness depends precisely 

on the attitude of those called upon to comply with them. The Agency has not been 

granted any capacity to react in cases of non-compliance, even though the absence 

of coercive force should naturally not lead us to believe that they are legally irrele-

vant.  

 

In any event, it is worth mentioning that the Agency traditionally uses soft law mech-

anisms because it is widespread for the technical rules contained in Directives or 

Regulations, and is normally accompanied by Guidance Material. But the usual for-

mula used is different from the one used by the Agency. 

 

This legislative technique is not the formula generally agreed with the operators, 

such as the one used here: a Decision signed by the Agency’s Executive Director is 

normally used.  

 

2.2. The role of European States in shared flight regulations 

 

2.2.1. The particular case of France 

 

In France, the Directorate General for Civil Aviation, on the basis of the powers con-

ferred on States by Article 14 of Regulation (EC) No 216/2008 to respond immediate-

ly to a safety problem relating to a product, a person or an organisation subject to 

the provisions of the Regulation, issued the Decision of 22nd August 2016 “portant 

consigne opérationnelle relative aux opérations de coavionnage organisées au trav-

ers d'une plateforme Internet ou tout autre moyen de publicité et prise en applica-

tion de l'article 14 du règlement (CE) n°216/2008” (“with regard to operational in-

structions relating to flight sharing operations organised through an Internet platform 

or any other means of advertising and taken in application of article 14 of Regulation 

(EC) n°216/2008”). Even though Regulation (EC) No 216/2008 is no longer in force, 

this measure remains fully effective because a similar measure is provided for in arti-

cle 70 of Regulation (EU) No 1139/2018, which has replaced it. In this article, under 

the name of safeguard provisions, the Member States are obliged to immediately no-

tify the Agency, the Commission and the other Member States of the measures taken 

and the reasons that justify them.  

 

The decision of the Directorate-General for Civil Aviation provided that in the case of 

co-aircraft operations where the pilot had contacted, via Internet platforms, passen-

gers who would share the costs, the flight would be subject to the following condi-

tions: it cannot go beyond a distance of 40 km from the confines of the take-off air-

port, and it cannot exceed the duration of 30 minutes. Furthermore, article 3 of the 

Decision provides for the obligation of these platforms to inform passengers that the 

safety rules defined in article 2 of the Decision are not the same as those applicable 

to public transport operations.  

 

However, the Council of State, through a Resolution adopted on 22nd June 2017, 

annulled this decision in order to allow the French Directorate-General for Civil Avia-

tion to be able to add restrictions to a practice that is expressly permitted by Article 

6.4bis. In accordance with Regulation (EU) No 965/2012, it must prove that an addi-

tional risk of accident is created by the fact that the organisation through which the  
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flight is planned transfers to pilots a greater pressure than that which the pilots 

would have had on flights organised by means other than Internet platforms, or with 

persons whom they knew previously.  

 

The practice of ‘coavionnage’ was expressly admitted in France since the Resolution 

of 31st July 1981, and since there are no additional dangers linked to this activity by 

the fact that potential passengers have contacted the pilot via an electronic plat-

form, the measure adopted by the Directorate General for Civil Aviation is consid-

ered to be unjustified. The main argument for its repeal is, therefore, the absence 

of an additional risk requiring the adoption of the measure. Specifically, the parties 

who challenged the Resolution provided studies on accident rates over the 1991-1996 

and 2005-2010 periods. These figures demonstrated that the air accident ratio had 

not increased, despite the Internet already existing in the latter period.  

 

The Council of State decided to annul the decision and to recognise the appellant 

the right to be reimbursed the penalty.  

 

In our opinion, the national authority may have exceeded its powers when restricting 

flight conditions without proving the existence of additional risks. Notwithstanding, 

the  annulment  of  the entire decision could have been avoided, rendering one of its  

provisions, which seemed to be particularly useful, applicable: the information obli-

gation imposed on platforms. Does this obligation not coincide with the purpose of 

the Agency, which contemplated a similar measure in the Charter signed with the 

operators? The national measure, imposed by the French authority, could be consid-

ered particularly effective. Indeed, in contrast to the pseudo-obligation regulated by 

the agency, to contemplate a domestic punitive provision would have allowed impos-

ing penalties on anyone who did not comply with it.  

 

2.2.2. The regime in the United Kingdom  

 

In the United Kingdom, the flight-sharing regime is regulated by art. 13 of the Air 

Navigation Order, a provision developed by General Exemption no. 1234. Neverthe-

less, given that this rule, although allowing this practice, is not precisely in line with 

the terms of Regulation (EU) No. 965/2012, the General Exemption E 4740, published 

on 1st August 2018, which complies with the strict terms of the Community regula-

tion and repeals the previous one, was subsequently issued.  

 

In addition, the Civil Aviation Authority has published “CAP 1590, Cost sharing 

flights: guidance and information”, replacing the previous one contained in IN-

2015/029, which specifies in more detail the requirements to be met by shared-cost 

flights.  

 

On the one hand, the British Regulation determines that it is issued under the power 

conferred on the United Kingdom Civil Aviation Authority by art. 266 of the Air Navi-

gation Order and that it only applies to flights not subject to Regulation (EU) No 

965/2012, and with respect to flights taking place in the flight information regions of 

London or Scotland (arts. 2.a and 2.b).  

 

On the other hand, the guide clarifies that European rules do not prevent the promo-

tion and advertising of shared-cost flights and expressly refers to the possibility of 

advertising over online platforms.  

 

The guide recommends that promotions should include information for passengers 

about the differences in safety standards required for light general aviation flights 

and commercial operations  and that passengers should be made aware that the pilot  
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may cancel the flight at any time and for any reason. The guide also mentions that 

the pilot must contribute to the cost, even though the European standard does not 

specify what percentage should be borne by the pilot.  

 

It also clarifies that aircraft registered in a third State may be subject to this Regula-

tion if they operate in an EASA Member State, although they may also be linked, in 

such a case, by the rules of the State of registration. 

 

Finally, the guide establishes that when Regulation (EU) No 965/2012 refers to indi-

viduals in the context of shared flights (individual, private), it is referring to pilots. 

The operator itself can hold the status of pilot, but it is clear that as such, it must be 

a natural person, not an organisation, nor a company, nor any other institution.  

 

2.2.3. Regulatory situation: Spain and the other Member States  

 

As we have already pointed out, the recognition of the practice of flight-sharing in 

Article 6.4 bis.a of Regulation (EU) No 965/2012 and Article 3.2 of Regulation (EC) No 

1178/2011, which do not impose special restrictions on these flights, constitutes the 

basic and minimum framework imposed on the various Member States of the Europe-

an Union.  

 

In addition to this brief framework laid down in the Community Regulations, the Eu-

ropean Aviation Safety Agency is committed to shared flight platforms through the 

Statute to which we have already referred, which, as is well known, is a non-binding 

instrument.  

 

We have also commented the national regulatory basis that, as far as we know, ex-

ists so far in this domain. We will now consider whether it would be possible for the 

Member States to establish some additional regulation, which would not contradict 

the one already in force.  

 

In our opinion, the position adopted by the Agency, which is in line with the trend 

known as permissionless innovation, is that it should be possible for the Member 

States to introduce additional regulations that do not contradict those already in 

force. This does not prevent, in the terms described below, the States from interven-

ing in regulations. On the one hand, they can impose special conditions on the flights 

resulting from pilot-passenger connections over these platforms, provided that spe-

cific requirements are met. Furthermore, they can regulate the behaviour of the 

digital platforms that facilitate connections between passengers and pilots (these 

are entrepreneurs who manage an intermediation business).  

 

Regarding the possibility of imposing flight restrictions, State legislators have to 

comply with the conditions laid down in Article 70 of Regulation (EU) No 1139/2018, 

since their intervention would only be justified if there was a serious risk to aviation 

security and European legislation did not provide the necessary instruments. In these 

cases, the State could tackle the problem by adopting measures proportionate to its 

seriousness. Whether the Member State concerned would have to notify the Commis-

sion, the Agency and the other Member States immediately, through the repository 

established under Article 74, of the measures taken, their duration and the reasons 

for their adoption, and the procedure for amending the rules in force would be 

launched.  

 

The measures adopted by a State must only be taken to resolve an urgent safety 

problem. This only could justify State intervention in a matter of the competence of 

the  European  Union.  The  State’s  option  of banning the practice is naturally ruled  
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out, because, as we have been signifying, the States cannot even restrict the terms 

endorsed by the Community regulations. 

 

However, we do not see any drawbacks to the fact that the States, by means of do-

mestic legislative instruments, that is to say, rules with binding effectiveness, could 

adopt the principles already recommended by the Statutes, incorporating through 

this technical means the possibility of making them enforceable in a coercive man-

ner. Moreover, we believe that far from being worthy of reproach, the fact of ren-

dering the measures binding —c onsidered desirable by both parties — should be ap-

plauded by all.  

 

Many of these measures are aimed at increasing operational safety, reinforcing the 

standards applicable to pilot and passenger behaviours, such as the decisions to be 

taken if weather conditions are not appropriate for the flight or the proposed check-

lists, among others.  

 

The other set of measures that States could adopt concerning digital platforms could 

be measures imposed on these subjects because of their status of intermediaries op-

erating over the Internet. The Code of Conduct already provides for platforms to be 

committed to promoting the flow of information. Data is collected for the purpose of 

carrying out studies and drawing conclusions in the field of air safety. All these piec-

es of information explain to passengers the conditions under which the flight will 

take place, so that passengers can make a genuinely conscious decision to fly.  

 

Focusing on the latter, this prior information that the platform must provide to the 

user-passenger is so essential, it should be upgraded to the category of mandatory 

rule. Only when potential passengers know the specific data can it be considered 

that they are freely deciding whether they wish to assume the risks involved in these 

types of flights. Therefore, States should take this precaution in order to complete 

and improve the regime enshrined by the European Agency. We will come back to 

this later when we analyse passengers’ right to information.  

 

In addition to these two proposed series of measures, digital platforms can be sub-

ject to other types of rules imposed on them by national or supranational authori-

ties. Worthy of note, regulators have today their sight set on the proliferation of the 

collaborative economy encouraged by this type of platform. Furthermore, work 

groups are currently studying this reality to provide regulators with an appropriate 

legal regime.  

 

3. Relationships established in the context of a shared-cost flight 
 

3.1. The digital platform and its relationship with users 

 

Unlike the relationship between the pilot and the passenger, between whom, as we 

shall see, no legal relationship can be deemed to exist, the relationship between the 

platform and the pilot, on the one hand, and that between the platform and the us-

er, on the other, is undoubtedly of a legal nature in which each party assumes spe-

cific commitments.  

 

To begin with, we can consider that the platform is making a genuine commercial 

offer directed both to pilots and to potential flight passengers. Before subscribing to 

the system by filling out a form in which they are required to provide a series of per-

sonal data, users must accept the general conditions that will govern their relation-

ship with the platform. Each party’s rights and obligations are specified under these 

conditions, with  slight  differences  according to the variants present on the market. 
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The platforms provide information on the legal framework that applies to the prac-

tice of shared flying, as well as on the codes of conduct to be respected by both, 

pilots and potential passengers. This information can be provided either in the same 

document or in a separate document. 

 

The platform’s users are usually the future passengers, but the person who signs the 

contract with the platform is not always the person who shares the flight experience. 

Even though it is usual for the same person to occupy both positions (user and pas-

senger), there may be instances in which these two persons do not coincide.  

 

This dichotomy may arise when the user makes a booking for another person. Some 

platforms contemplate the possibility that the flight is a gift. It also occurs when 

someone is contracting on behalf of a minor. Minors can evidently not contract be-

cause they lack the legal capacity to do so, but their legal representatives may do so 

on their behalf. What some platforms do establish in their conditions is the prohibi-

tion for minors to travel without an accompanying adult. Minors aged over 13 years 

are allowed to fly without an accompanying adult as long as they have the authorisa-

tion of their legal representatives. Similarly, this situation may also arise because 

some platforms allow a user to reserve several seats, that is, to contract on behalf of 

another or others. In such cases, it is established that the user registered on the  

platform commits to transferring the other passengers’ personal data to the pilot. 

 

Most platforms present themselves as providers of intermediation services. We 

reached this conclusion after having analysed the general conditions of the platforms 

that are currently in operation. 

 

Thus, the most widespread configuration is the one in which the service provided by 

the platform is an intermediary service between the pilot and the potential passen-

ger; the service not only includes supporting contacts between them, but also auxil-

iary services, such as one or more means of payment and, on occasion, an insurance 

with additional free coverage, to which we will refer to later, and other optional 

insurances. These conditions emphasise the non-commercial nature of the flight that 

the pilot proposes to execute. They also establish the flight’s booking and payment 

conditions (the platform services and the flight cost).  

 

In the case of COAVMI, a platform managed by a company incorporated under the 

laws of France, the service fee, which is charged for each booked passenger seat, 

has a fixed component of 4 pounds (although the French platform expressed the cost 

of the service in pounds), plus 10 percent of the price of the seat, and is subject to 

the payment of Value Added Tax, which is 20 percent in France (art. 13 of the condi-

tions). The price per seat, which is determined regardless of the number of passen-

gers, must be set by the pilot. That is, once someone indicates the total price of the 

flight, he/she can calculate the price per passenger by dividing the initial amount by 

the number of seats in the aircraft. This price per passenger will remain unchanged, 

regardless of the number of passengers who finally book the flight (arts. 7 and 12 of 

the conditions).  

 

Wingly follows a similar system. First it informs users that the cost of the flight is 

calculated by the pilot, who can include the fuel, the rent of the aircraft, the cost of 

landing and parking, and that the latter commits to carrying out this operation with-

out ultimately reporting any gain (art. 2.5.2). They warn that further additional pre-

viously announced costs may be included, such as consumables, cleaning, and a vol-

untary subscription insurance offered by the website (expressly mentioning cancella-

tion insurance, assistance, or purchase guarantee and others). That figure will be 

increased  by  the   amount   of  the  fee  charged  by Wingly,  plus  20  percent VAT,  
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art. 2.5.4. Although the amount of the fee is not specified, in this case, in the gen-

eral conditions, it is reported that it will be subject to the passenger’s acceptance 

before the booking procedure begins.  

 

Wingly channels all payments through the means offered on the platform; COAVMI 

offers a free alternative service, allowing direct contacts between the pilot and the 

passengers through the data they share with the platform (provided that they have 

accepted the option that allows the platform to assign their data) and enabling them 

to agree on the flight conditions. In this case, the payment will be made outside the 

platform (art. 13.6). However, it prohibits pilots from sharing their mailing address-

es, telephone numbers, and even their family names in the post they publish (art. 7).  

 

In some cases, the use of the platform gives users an advantage over other means of 

contact (social networks, bulletin boards, word of mouth). The payment gateway 

increases the transaction’s security. Moreover, the pilot and the passengers may 

benefit from an additional insurance cover if offered. 

 

As far as payment is concerned, generally, once the passenger is registered on the 

platform, he/she can make a reservation by paying the amount determined by the 

pilot through the means of payment offered, i.e. credit cards and PayPal. This pay-

ment will only be returned to the passenger if the flight does not take place. Once 

the flight has been executed, which is verified according to the procedure that each 

platform has designed for this purpose, the agreed amount minus the amount of the 

platform fee is transferred to the pilot. Therefore, even if the passenger pays when 

making the reservation, the money is not transferred to the pilot until it has been 

verified that the flight has taken place. If the flight does not take place, the money 

is returned. If the flight is executed, the pilot receives the guaranteed charge.  

 

As for the additional insurance, Wingly and Vuelea have an agreement with Allianz 

and SGGA Suisse Insurance Group, respectively, whose additional coverage is added 

to the one that the pilot must have subscribed to in compliance with the regulations 

in force. In any event, it is made clear that this insurance only comes into play if the 

insured sum of the compulsory insurance cannot cover the entire liability.  

 

Adopting a radically different approach in its legal configuration, although serving 

the same purposes, the Hungarian platform Flytaxi has designed a contract in which 

it "sells" advertisement packages to the pilot. The pilot can purchase each ad for 500 

forints, while a minimum of 10 ads is offered for sale in a package. They offer pro-

motional packages of 12 ads for 5000 forints, 24 ads for 10000 forints and 35 ads for 

15000 forints. Once these packages are acquired, the pilot makes use of the tools 

provided by the platform, allowing to contact potential passengers and to share the 

expenses with them. The price of each ad or ad package includes the necessary steps 

for its publication. However, this platform does not refer to the pilot's pseudo-

obligation of transport, nor to the condition of passenger that users may acquire. 

There seems to be no visible vestige or sign of the possible execution of transport, 

which is why the pilot makes contact with the user.   

 

Not all platforms adopt the same stance regarding their role as enforcement officers. 

Some platforms attempt to disassociate themselves completely from the pilot's activ-

ity. This is particularly notable in the case of the Hungarian platform we have just 

mentioned, which is considered as a mere ‘vendor of advertising space’. Others in-

clude a warning that they supervise the validity of the pilots' licenses (art. 6 COAVMI) 

and their compliance with compulsory insurance requirements on the one hand, and, 

on the other, that they could verify the real cost of the flight by requesting pilot re-

ceipts (art. 12 COAVMI).  Generally,  they all encourage the execution of the flight in  
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compliance with the codes of conduct of the European Aviation Safety Agency, with 

which they have also undertaken to transfer data for the purpose of statistics and 

safety studies.  

 

Regarding the platforms' liability as intermediaries, whatever option they take, they 

are usually exempted from any liability arising from the pilot’s incorrect or defective 

execution of the flight, as well as from the information published by the parties 

through the platforms, although they sometimes reserve the right to delete the in-

formation they consider offensive. It is also common to exclude their liability for 

technical problems in their condition of digital platforms that are, may hinder or im-

pede the service.  

 

In short, the service provided by the platforms consists of intermediating potential 

passengers and pilots, offering them search engines that allow them to find the op-

tions that best suit their wishes and allowing them to execute the payment through 

means of payment that are available on the platform, as well as offering them other 

complementary services, where appropriate. 

 

3.2. The pilot and the passenger 

 

The relationship established between the pilot and the potential passenger cannot 

be classified as a transport contract since the performance of the ‘supposed commit-

ted service’, that is, the flight according to the announced plan, is left to the discre-

tion of one of the subjects. An annex of the Code of Conduct proposed by the Euro-

pean Agency expressly states that "the pilot can refuse to board a passenger at any 

time, for any reason (safety or operational) and without any justification". 

 

This is a key flight-sharing characteristic: the absolute absence of pilots’ obligations 

to fly. They can decide not only not to take the flight, which could be understood as 

entirely justified for meteorological reasons, but they could also simply refuse to 

board passengers for any reason they consider appropriate and without the need to 

explain their decision.  

 

Along with the flight’s total ‘voluntariness’, we must mention the lack of the profit 

motive. Indeed, the activity also bears the distinctive feature of the prohibition of 

remuneration, as opposed to the practice of vehicle and driver hire (Uber and other 

similar companies).  

 

Therefore, initially, the relationship between pilot and passenger lacks any legal rel-

evance, despite the fact that the digital platform business is possible, thanks to their 

contributions and experience evaluations. Moreover, the subscription to the system 

leads to the initiation of various legal relationships. The fact that there is no legal 

link between them does not prevent legal consequences in the event of transport 

taking place, for example if any damage is caused to passengers or their luggage.  

 

We observe a peculiar contract between pilot and passenger when one looks at the 

cost-sharing agreement if the flight takes place. Thus, according to BBPlane's terms 

and conditions, a contract between the potential passenger and the pilot exists: they 

call it "a division of flight expenses contract":  

 

"Da ciò discende che i contrattivi relativi alla condivisione delle spese di volo sono 

conclusi exclusively tra l'Utente - Consumatore ed il Pilota - Condivisore" (“From 

there it follows that the contracts relating to the sharing of flight expenses are con-

cluded exclusively between the User-Consumer and the Pilot-Sharer”) reducing the 

platform’s  role to mere intermediary. Users pay to make advance bookings, so if the  
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flight does not take place, the platform, which has a legal relationship with the us-

ers, shall refund the money.  

 

4. The user’s right to information 
 

Particularly noteworthy is the content of the information that flight-sharing plat-

forms must provide to passengers before they decide to take one of these flights. We 

reproduce it here literally because of its importance:  

 

"You are about to book a cost-shared flight on a light aircraft. You should be aware 

of the fact that safety rules for cost-shared flights are not as strict as they are for 

commercial air transport flights. This means that there is more risk involved in tak-

ing a cost-shared flight than buying a ticket from a commercial airline operator, 

where much stricter safety rules apply and where the aircraft, pilots and the opera-

tor are subject to continuous checks and strict oversight rules from the authority. 

As opposed to commercial airline passenger flights, the risk levels involved in Gen-

eral Aviation flights can be compared with risk levels found in road transporta-

tion".   

 

This information, similar to what we call ‘pre-contractual information’, is what users 

should know before confirming their wish to board the flight.  

 

In the light of the obligations assumed by the parties in this special intermediation 

carried out by the platform, it is advisable to clarify some aspects of this ‘pre-

contractual information’. 

  

First, we should not lose sight of the fact that confirming the booking on the plat-

form does not lead to any obligation on the pilot’s part to perform the flight, neither 

a right for the passenger to obtain the service. This is the cost-sharing flight's main 

characteristic, as we pointed out earlier. It is true that the user establishes a legal 

relationship with the platform, and that generally, the payment allows the user/

potential passenger to obtain data to contact the pilot and to board the proposed 

flight. But we already know that the pilot may decide, at any time, not to fly, cancel 

the flight, or to refuse to board the passenger. In such cases, the passenger is enti-

tled to a full refund of the payment made.  

  

We believe that the ‘pre-contractual information’ provided to the passenger should 

indicate that the flight could be cancelled at any time or, even if it does take place, 

that the pilot may decide, for whatever reason, not to board the passenger. It should 

also warn about the different safety standards that apply to private and commercial 

flights.  

  

To our mind, these two notifications are essential to make platform users aware of 

the differences between the service they are hiring and that of any commercial air 

transport offer, whether regular or charter.  

  

And secondly, what we have been calling pre-contractual information is not estab-

lished as a strictly legal obligation for the platform, since, as we know, it is merely a 

recommendation made by the European Aviation Safety Agency. No consequences 

are foreseen if a platform offers its services without warning potential passengers of 

the safety conditions under which pilots operate or of the differences that these aer-

onautical activities have with the usual commercial offers to which air transport us-

ers are accustomed.  

  

As we have already pointed out, the European Aviation Safety Agency has opted for a  
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soft-law mechanism, a Code of Conduct, which is a pseudo-normative instrument. 

For this reason, the sanctions set out in art. 84 of the new Basic Civil Aviation Regu-

lation (hereinafter, Regulation (EU) No 2018/1139) cannot be deployed: they are on-

ly activated in cases in which the Agency has issued a certificate or a declaration and 

where there is an intentional or negligent breach by the beneficiary of the same.  

  

However, nothing prevents domestic laws from setting out the obligation of plat-

forms to provide such information to users and configuring sanctions in the event of 

non-compliance. And we would recommend this. The States’ intervention should 

guarantee that the consumer receives this information at least before proceeding to 

contract with the platform. Furthermore, the content of this information should ex-

tend the fragment proposed by EASA to warn the user that it is possible to cancel the 

flight at any time because the pilot has no obligation in this regard.  

  

If this was to be done, that is, if, for example, the obligation for digital platforms to 

provide this information was to be established in Spain, the framework laid down by 

the European Agency would be supplemented by a binding rule that could be made 

effectively enforceable thanks to the catalogue of infringements and sanctions of 

Law 21/2003, of 7 July, on Air Safety. 

 

5. The pilot: obligations and responsibilities  
 

5.1. The pilot's responsibility towards passengers  

 

As we know, pilots have no obligation to execute the transport service. But if they do 

agree to carry it out, they are liable for any damage that its defective execution may 

cause both to passengers and their luggage, as well as to third parties and their 

goods.  

  

Usually, the digital platform is exonerated from any obligation and/or liability con-

cerning the flight.  

  

Worthy of note, the Montreal Convention, applicable not only to international 

transport, but also to domestic transport, enshrines a unified regime for regulating 

air carrier liability by express reference to Regulation (EC) No 2027/97, which is ap-

plicable only to remunerated transport, or to free transport carried out by an air 

transport company. 

  

The question is whether flight-sharing is regarded as remunerated transport. Could 

the payment made by the platform user be considered a true remuneration? The an-

swer seems to be that it isn’t considered as such, because the amount that the pas-

senger has to pay should only cover the costs incurred by the pilot, and, by all 

means, to prevent him from being able to obtain an extra remuneration. The pilot's 

action is unrelated to commercial activity. The Convention drafters clearly direct 

their regulations to those who carry out transport professionally, exploiting an eco-

nomic activity. This is precisely what Regulation (EU) No 965/2012 seeks to avoid 

when it sets down the exception allowing private pilots to recover the cost of the 

leisure flights they carry out.  

  

As stated above, the exclusion from the Conventions’ application, together with the 

absence of a contractual link between the pilot and passengers, leads the private 

pilots' liability regime for shared-cost flights to be redirected to the general non-

contractual liability regime applicable under domestic law.  

  

Naturally,  we  are only referring to liability for damages to passengers and their lug- 
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gage. Liability for delays cannot be established for this type of transport. In addition, 

the pilot assumes no liability, neither for the cancellation nor for the refusal to 

board a passenger, so Regulation (EC) No 261/2004 is ruled out.  

  

The problem with referring to a generic liability regime is that the regulation to be 

applied does not take the sector’s distinctive features into account. The passenger 

will not dispose of the particular protective measures provided for in that regime 

(such as advance payments, for example), and insofar as the different domestic 

framework will be applied, the characteristic uniformity of the regulation of com-

mercial air transport is lost. This drawback may be an additional inconvenience 

where shared-cost flights cross a border.  

  

On the other hand, an added problem is the total a priori non-determination of the 

possible compensations. This means that the latter will end up being fixed by the 

judge, as the judge is granted a much broader leeway to apply generic liability sys-

tems. This may lead to the imposition of highly variable compensations, which, for 

insurance calculation purposes is certainly not advisable. The latter, moreover, as 

we shall see later, is not consistent with the applicable compulsory insurance re-

gime.  

 

To conclude, despite the confusing legal framework, what does appear to be clear is 

that the platform does not assume any liability for damage caused to passengers or 

their luggage resulting from the flight’s defective execution. All the terms and condi-

tions examined incorporate this exemption, which, moreover, is implicit in the type 

of service they provide. As you would expect, the greater the amount of information 

given to the user and the more precise it is, the fewer doubts would arise a posterio-

ri.   

  

5.2. The pilot's responsibility towards third parties 

 

One should remember that, in the event of a loss, the pilot will have to respond not 

only to the passengers but also to any third party for material or personal damage 

potentially caused by a flight incident or accident. 

  

If such a liability arises with an aircraft registered in Spain, and the event giving rise 

to the damage occurs on Spanish territory, as we mentioned concerning passengers, 

the regime of art. 1902 et seq. of the Civil Code should be applied, which, as we 

know, establishes a system of liability for negligence.  

  

However, if an aircraft with a foreign registration is involved and the event occurs in 

Spain, then the Convention on Damage Caused to Third Parties on the Surface by For-

eign Aircraft, signed in Rome on 7th October 1952 and ratified by Spain would apply. 

This convention establishes a quasi-objective liability regime that sets a maximum 

amount of compensation per claim, according to a scale that depends on the air-

craft’s weight. Unlike the Montreal Convention, in the Rome Convention, the opera-

tor’s ‘commercial’ component is not required, so those private pilots are included in 

the subjective scope delimited by the Rome Convention.  

 

5.3. Compulsory insurance and additional cover 

 

Liability insurance issues are closely related to liability regulation but should not be 

confused with it.  

  

Remarkably, the applicable insurance standard is Regulation (EC) No 785/2004, 

which  lays down the minimum  insurance requirements applicable to air carriers and  
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aircraft operators with respect to passengers, baggage, cargo and third parties. 

While the rule targets commercial operators, its scope excludes specific types of air-

craft only, such as extremely small ones [model aircraft with a maximum take-off 

mass of less than 20 kg] and certain risks that are not considered mandatory for air-

craft, including gliders with a maximum take-off mass of less than 500 kg, and ultra-

light aircraft, such as war and terrorism risks. In all other cases, including, therefore, 

aircraft operated by private pilots, compulsory insurance must be taken out to cover 

damage to passengers and third parties. Coverages for luggage and cargo, which are 

also included in the Regulation, are, however, only compulsory for commercial oper-

ations (art. 6).  

 

Such compulsory insurance must be taken out by the air operator, bearing in mind 

that in this Regulation, ‘air operator’ means any person or entity which, while not 

being an air carrier, may have the use or operation of the aircraft at their practical 

and continuous disposal. Furthermore, the natural or legal person in whose name the 

aircraft is registered is considered to be the operator, unless that person can prove 

that the operator is another person, as will be the case, for example, when entering 

into a lease contract with private pilots.  

  

In addition, it must cover at least one insured sum, which is a fixed amount for pas-

sengers (250,000 Special Drawing Rights per passenger) and a variable amount that is 

marked on the scale contained in art. 7, depending on the weight of the aircraft 

(from 750,000 Special Drawing Rights to 700,000,000 Special Drawing Rights).  

  

It should be noted, therefore, that this compulsory insurance does not cover the pi-

lot. Nor does it cover damage to luggage, things transported, or the aircraft itself. 

This matter must be considered in cases where the vehicle is rented, as the pilot will 

be liable to the owner for any damage he/she may suffer.  

  

Article 4.2 states precisely that the operator must underwrite the insurance: as we 

already know, the operator is the private pilot, regardless of whether the operated 

aircraft is at his/her disposal in ownership or through a financial leasing contract, or 

joint a franchise services, or any other agreement of the same type. 

 

On the other hand, the minimum insurance figures for each passenger should be cal-

culated in accordance with commercial aviation regulations, so that the payable in-

sured sum correlates with the amounts imposed by the Montreal Convention for the 

first liability layer. In the case of flights carried out by private pilots, however, as we 

know, such a rule is not applicable, although it would not be surprising, bearing in 

mind that the insurance is also in line with these figures, if the judges who were to 

rule on one of these cases chose to apply the same rules. In any event, as we said, 

the system in force is the generic system of extra-contractual liability, so it would be 

justified if it were expressly regulated to correct the inconsistencies mentioned 

above.  

  

Apart from the insurance that each pilot would have taken out, which must at least 

reach the mandatory cover indicated, some platforms, as a means to promote flights 

through them, provide additional coverage that would only come into play if the in-

surance taken out by the pilot were insufficient. This additional insurance is provid-

ed automatically and free of charge to the passenger (i.e. without the need for an 

express subscription) and increases the sum insured to 1 million euros (per claim). 

For example, Wingly provides this coverage for all flights taking place throughout 

Europe and in Mediterranean coastal countries, excluding Algeria, Libya, Sudan, 

North Sinai Province in Egypt, and Lebanon. 
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However, it should be noted that insurance policies often incorporate some exclu-

sions that, in many cases, are related to irregular flight performance. Thus, Wingly 

and COAVMI, for example, warn that the pilot’s obtention of profits (surplus after 

covering expenses) or the transformation of the flight into a professional flight may 

cause the insurance company to be exonerated from the payment of compensation 

understanding that the flight was outside the contracted coverage.  

 

5.4. Loss of pilot's license  

 

Since the pilot obtains benefits, it could be detrimental to passengers, insofar as it 

may exclude the coverage of the civil liability insurance. It may also imply a direct 

sanction for pilots if they are deprived of their license.  

 

Thus, the Code of Conduct that applies to pilots' behaviour includes a clause in which 

it reminds them that they will not be able to make a profit from flight-sharing. If 

they make a profit, the operation would be regarded as commercial, and that would 

imply applying the rules laid down in European legislation on the exploitation of this 

activity.  

 

We have pointed out on several occasions that since the Code of Conduct drawn up 

by the Agency is a soft-law instrument, non-compliance with it does not carry any 

penalties. However, some of the measures provided for in the Code merely reiterate 

obligations laid down in official rules. Therefore, if pilots make a profit, sanctions 

could be applied directly against them.  

  

In fact, in accordance with Regulation (EU) No 1178/2011, and according to rule 

FCL.070 on "Revocation, suspension, and limitation of licences, ratings and certifi-

cates", licences may be limited, suspended or revoked by the competent authority 

when the pilot does not meet the requirements of this Part, Medical Part or the ap-

plicable operational requirements, in accordance with the conditions and procedures 

established in Part ARA. In the event of revocation or suspension, the pilot shall im-

mediately return the license or certificate to the appropriate authority. 

  

The same may apply when pilots do not respect the limits specified in the licensing 

regulations, such as the type of aircraft or the number of passengers travelling with 

them. 

 

6. Conclusions 

 

As far as the United States is concerned, we must wait and see how the Federal Avia-

tion Administration resolves the thorny issue of flight-sharing platforms. It has an 

obligation not only to give its opinion but also to state its explicit position in a guide 

that explains the types of flights in which private pilots can share the costs and 

which communication methods they may use to organise them. This should have 

been done within 90 days from the enactment of the Reauthorisation Act, so the 

deadline has been already surpassed.  

  

We know that they have been traditionally opposed to private pilots being able to 

disclose their flight plans to attract fellow passengers with whom to share their ex-

penses. It seems difficult, however, that in the world we live in, they prohibit using 

social networks to this end. The latter would mean putting doors to the countryside.  

  

That the Federal Aviation Administration give free rein to platforms that are prolifer-

ating on the market, as has been done in Europe, is a different matter, one which 

seems far off. It  would  not  only be a question of  disseminating  to a certain extent  
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the offer of the planned flight, but also of supporting the companies that are doing 

business from this diffusion which seems to be understood by the Federal Aviation 

Administration as increasing the risks of misuse. 

  

Insofar as these platforms encourage private flights, these applications can undoubt-

edly contribute to the development of general aviation. This can be said without 

prejudice to the fact that in this article, we have focused on the aspects which, to 

our mind, deserve to be more comprehensively regulated, or which, at the very 

least, should be tackled by means of different legislative techniques.  

  

Thus, observing how the market is evolving and after analysing the offers put for-

ward by flight-sharing platforms, given that the formulas used by current operators 

are not all the same, we believe that it is crucial that users are sufficiently informed 

in order not to confuse them. Notably, it has nothing in common with contracting a 

transport service on demand through a digital platform, which is provided by a pro-

fessional operator, who exploits a commercial activity consisting of offering custom-

ised air transport. And bearing in mind that electronic applications are also used by 

on-demand operators, the main concern should be to avoid confusion. Booking a 

flight via flight-sharing is actually totally different: the contractual relationship is 

with the platform, and the private pilot has no obligation to execute the flight, nor 

to transport the passenger (the pilot can deny boarding and can cancel the flight 

without any justification).  

  

For this reason, as we have previously recommended, it would be advisable for user 

information obligations to include not only the safety aspects, but also a description 

of the type of service they are contracting.  

  

In other words, the pre-contractual information that should be provided to the po-

tential passenger should be extended to clarify that the pilot has no obligation to 

perform the service. Such an advance warning should not be merely an option for the 

platform. And in any event, they should include the differences between the safety 

standards of commercial aviation operations and those of private aviation, as envis-

aged by the European Aviation Safety Agency.   

  

Nevertheless, if no such legal obligation exists, as signalled earlier, it will be difficult 

to prosecute the platforms which, by means of confusing information, trick potential 

passengers/users by making them believe that they are providing an on-demand ser-

vice for air transport. In this sense, professional operators see in them a threat and 

unfair competition. 

  

Needless to say, to the extent that such flight-sharing digital platforms are operating 

on the market, they are subject to the rules of unfair competition (Law 3/1991, of 

10th January, on unfair competition), of advertising (Law 34/1988, of 11th Novem-

ber, General Advertising) and of consumer protection (Royal Legislative Decree 

1/2007, of 16th November, approving the revised text of the General Law for the 

Defence of Consumers and Users and other complementary laws). So long as the in-

dustry’s aeronautical regulations are not binding, the generic mechanisms provided 

for in these laws will be the only instruments with which to pursue those who con-

fuse consumers through their advertising. 

  

It has to be said, on the other hand, that although both European and American cur-

rent flight-sharing regulations expressly require that the pilot contribute to the ex-

penses to the same extent as the passengers, it is less clear whether the pilot is re-

quired to contribute to the expenses in the same proportion as the passengers. This 

point is made because most platforms are completely detached from the operation’s  
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cost calculation, leaving the pilot entirely responsible.  

  

In our opinion, this regulatory non-determination combined with the exoneration 

that is incorporated in most platforms, could contribute to pilots being tempted to 

profit from these flights. It is unclear whether allowing users to suggest a destination 

they cannot find constitutes a legitimate practice. It could be dangerous for two rea-

sons. First, the practice could cause a distortion in the sector: it would represent 

unfair competition for those who conduct transport activities under the umbrella of 

commercial licenses. Second, harm could also be caused to passengers, as insurance 

companies tend to exonerate themselves in cases they consider exceed the contract-

ed coverage, as in the case of leisure flights when they become a lucrative activity.  

  

In any event, to our mind, what truly impels private pilots to make a profit by offer-

ing private flights is the regime proposed in the American Bill S.250, which considers 

that a personal operator is one who, holding a private flight license, can transport 

passengers and things in exchange for remuneration in aircraft with no more than 

eight seats. We will have to wait and see whether the US Congress will give the 

green light to this rule.  

 

Finally, the system of liability towards third parties and towards the passengers 

themselves of private pilots who operate shared cost flights, should also be clarified.  

The compulsory insurance requirements to which they are subject should also be 

clearly regulated. As we have already pointed out, if the insurance regulations im-

posed on them are the same as those imposed on aircraft operators, it makes little 

sense for them to be excluded from the application of the Montreal Convention, and 

so the extension of their regime to this activity could be considered by means of re-

ferrals in national or supranational regulations. 

 

 ___________________________________ 
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Abstract  
 
This paper examines the security implications and threats to aviation security brou-

ght about by advanced technologies and the increasing use of Unmanned Aircraft 

Systems (UASs), often called “drones”, by providing a brief overview of a number of 

cases where UASs have been used to threaten aviation security and a discussion of 

how vulnerabilities in the system and security breaches may result in  the UASs 

being the target of a cyber-attack or used as weapons. 

 

Aviation Security Challenges 
 

The use of sophisticated systems and new technological developments in the aviation 

industry such as inter alia, checking in and passport control systems, cargo handling, 

reservation systems, hazardous materials transportation management, in-flight en-

tertainment and connectivity systems, electronic flight bags, devices used by cabin 

crew, air traffic management systems (ATM) and aeroplane information manage-

ment, are undoubtedly positive developments. Another technological advancement 

that is increasingly being used both professionally and recreationally is that of dro-

nes, alias unmanned aerial systems (UASs) as they are referred to  and which include 

a ground control station.1 In the aviation industry drones are used for wildlife hazard 

management and also for aircraft maintenance to inspect lightning strike or fuselage 

damage which reduces costs and time.2 During the Covid-19 pandemic drones have 

been used to deliver medical supplies. Such sophisticated technology provides many 

advantages and increases potential, however, it also increases vulnerabilities and the 

possible exploitation of such technologies and consequently the web of potential at-

tacks. Recent aviation security breaches illustrate that criminals, terrorists and 

others with malicious intent are employing new strategies and methods of operation 

such as innovative devices and improvised explosive devices in breaching aviation 

security.   

 

Drones 
 

Drones were originally used for military purposes but are now widely used for recrea-

tion and sport as well as for professional, commercial or non-commercial, purposes 

in border control, surveillance and security, infrastructure, transport, insurance, 

media, telecommunication, aerial photography, agriculture, mining, humanitarian 

aid and disaster relief. The many advantages of using drones such as the cost, availa-

bility, piloted remotely, the relative ease to fly and to adapt the drone etc., and the 

advanced technologies such as wireless communication, GNSS, satellite communica-

tions, RADAR/LiDar, and the more innovative technologies such as high automation, 

artificial intelligence and robotics makes the use of drones even more favourable3. A 

Market Research Report states that the global commercial drone market size was 

valued at USD 1.20 billion in 2018, at US$ 1,590,9  million in 2019 and predicts that it  
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will reach USD 6.30 billion by 2026.4  It is predicted that the UAS market will contin-

ue its exponential growth and that the industry will be worth US$92 billion by 2030.5 

 

The evident increase in sales and the use of drones has also resulted in an increase in 

drones being used for malicious purposes by terrorists and criminals. 

 

Criminal use  
 

There are many reported cases of drones flying over sensitive restricted areas such 

as military camps and nuclear plants, being used to damage infrastructure, for espi-

onage and for stealing intellectual property. Criminals widely use small, commercial 

drones purchased online or directly from stores for their illegal activities such as 

filming Automated Teller Machines to obtain security pin codes, smuggling drugs, 

delivering drugs and mobile telephones to prison inmates and the filming of chil-

dren’s playgrounds by paedophiles.6 

 

The illegal use of drones is widespread, but of greater concern is the use of drones 

by terrorists who make the most of the advantages such as the availability, adapta-

bility and relatively low cost of using commercial drones.  

 

Commercial Drones: Security Threats 

 

A report by the Combating Terrorism Center at the United States Military Academy 

at West Point7 highlights the increasing security threat of terrorists using UAS and to 

weaponize drones by using them to fly a drone to a target, mounting a weapon on 

it, using it to deliver an explosive or to disperse chemical, biological or nuclear ma-

terial. The report also states that there are at least four terrorist groups that are 

conducting research into that area and that terrorists have already used commer-

cially available drones for security attacks, including reportedly dropping two small 

bombs from what is believed to have been a modified, commercially available drone 

in 2016; a 2013 thwarted  plan to use remote-control helicopters to disperse sarin 

and mustard gas on unspecified targets; the deployment of a number of weaponised 

commercial drones on which were carrying  improvised explosive device believed to 

be disguised as a battery on at least three occasions in one month in 2016.8  

 

Threats to Aviation Security  
 

Drones unintentionally flying off path or deliberately flown within prohibited areas 

over and around airports have resulted in airports temporarily closing the airspace, 

flight delays and cancellations, all at a tremendous cost for airports as well as air-

lines and passengers who are affected. In February 2019 Dubai International Airport 

in the UAE was closed for about 30 minutes for unauthorised drone activity. In 2015 

a similar incident occurred and this resulted in the airspace being closed for 55 

minutes with a reported cost to the Dubai economy of $1m for each minute that 

passed. In 2016 there were three separate cases which resulted in the closure of the 

airspace around Dubai International Airport, many flight diversions and delays. Sub-

sequently, in 2017, a new resolution was passed imposing a  penalty of up to 

Dhs20,000 ($5,445) for the unauthorised use of drones.9 In just one month, that of 

December 2019, Heathrow, Birmingham, Gatwick, Stansted and Luton airports re-

ported cases where drones intruded into the high-security airspace around airports. 

At London's Heathrow airport flights were held for approximately an hour after a 

drone was spotted. The drone which was flying near the runway at Gatwick airport 

resulted in the cancellation of flights between 19-21 December and an estimated 

140 000 passengers were stranded or delayed over two days. Pilots of a Southwest 

Airlines flight and a United Airlines  reported  seeing  two  drones  flying  at  aproxi- 
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mately 3,500 feet (1,000 meters) above Teterboro, New Jersey about 15 kilometres 

from Newark International Airport, the eleventh busiest airport in the USA. One pilot 

stated that one of the drones came as close as 30 feet (9m) from his aircraft. This 

led to the delaying of 170 flights which were scheduled to land in Newark and the 

diversion of many other flights.10 

 

Flying drones in restricted airspace clearly jeopardizes the safety of the passengers, 

the crew and the aircraft as well as people on the ground in the event of the drone 

falling or being brought down by measures such geofencing and other technological 

advancements in place to protect the secure airspace. Such illegal intrusions are 

criminal offences carrying a range of penalties in accordance with the seriousness of 

the criminal act and they vary from country to country.  

 

There is a need for increasing the powers given to the police to deal with rogue 

drones, more stringent legislation regulating the competencies required to fly 

drones, enhanced  requirements for registration of drones, stricter penalties, devel-

oping and deploying advanced and sophisticated counter measures as well as training 

and being better prepared to deal with breaches. 

 

Despite the counter measures in place to strictly prohibit drone activity in restricted 

areas there are many cases of unauthorised and illegal drone activity and reports of 

drones being employed to deliberately target airports and/or aircraft. 

 

Drone Attacks Targeting Aviation  
  
On 28 February 2021, the Arab Coalition confirmed that it had intercepted and de-

stroyed a ballistic missile attack launched by the terrorist Houthi militia targeting 

Riyadh, the capital of Saudi Arabia. This was the fourth attack within 24 hours after 

three missiles which were launched targeting civilian areas were intercepted and 

destroyed.11 In addition, it reported that it had also destroyed six drones packed 

with explosives targeting cities and civilians in Saudi Arabia, one targeted Khamis 

Mushait, Saudi Arabia, one targeted Jizan and at least four targeting cities in the 

southern region.12 

 

An example illustrating the use of drones by terrorists to specifically target civilian 

airports is the attack on Abha International Airport in the Asir province of Saudi Ara-

bia which occurred on 10 February 2021. A flyadeal Airbus A320 aircraft was serious-

ly damaged in the drone attack when a fire broke out and the aircraft suffered a 

large hole in the aircraft fuselage. No one was injured in the attack and the fire was 

brought under control, with no further damage.13 Rebels in Yemen claimed responsi-

bility for the attack and said that four bomb-laden drones were used in the attack. 

The Saudi military reported that they shot down two of the UAS, referred to as 

"suicide drones".14 

 

UASs and Cyber Attacks 
 
The highly sophisticated technology and systems used in UASs also means that there 

is an increase in security weaknesses and UASs are potentially vulnerable against 

cyber-attacks. A cyber-attack is defined in the Merriam Webster dictionary as ‘an 

attempt to gain illegal access to a computer or computer system for the purpose of 

causing damage or harm’. 

 

Some of the more common methods employed to implement a cyber-attack are:15 

 

malware, which refers to malicious software, including spyware, ransomware, virus- 
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es, and worms which are used to breach a network through a vulnerability, normally 

when a user clicks a dangerous link or email attachment which then installs that 

software. Another very common method used is that of phishing, namely, sending 

fraudulent communications, usually emails, that appear to come from a legitimate 

source asking for sensitive information in order to steal sensitive data like credit 

card and login information or to install malware on the victim’s machine. A man-in-

the-middle attack is also termed as an eavesdropping attack. The attackers insert 

themselves into a two-party communication and can then filter and steal data. Some 

of the most common targets are unsecured WiFi networks used to intercept commu-

nication in order to obtain sensitive and classified information. A Denial of Service 

(DoS) attack occurs when a  system, server, or network is flooded with traffic and 

drains the system resources. As a result, the system withholds service for the users 

and is unable to fulfil legitimate requests. GPS Jamming occurs when a signal is pro-

duced which interferes with the GPS signals, causing the GPS receiver to malfunction 

and GPS spoofing occurs when an inaccurate signal is produced which can cause an 

unmanned aircraft to change its position.  

 

The method to be used in a cyber-attack depends on who is carrying out the attacks 

and the intention or the purpose of the attack. In all attacks, vulnerabilities are 

identified and exploited and the attacks can result in varying degrees of damage, 

destruction, loss of equipment and loss of lives. The common denominator however, 

of all these different cyber threat methods is that they are all designed to take ad-

vantage of the weaknesses and security gaps in the systems.  

 

UAS Vulnerabilities and Cyber Threats 

 

In a report entitled ‘How to Analyze the Cyber Threat from Drones: Background, 

Analysis Frameworks and Analysis Tools’16, the authors discuss four sophisticated at-

tacks on easily available commercial  UAS’s, two which have targeted the UAS and 

two cases using a drone as tools to gain proximity to a target and deliver malware. 

 

Two of the attacks described targeted the UAS. In the first case where a drone was 

hijacked remotely, four researchers from the Massachusetts Institute of Technology 

used network-mapping tools on a DJI Phantom 3 Standard to capture outgoing pack-

ets from the drone’s three main sub-systems, namely, the drone, its camera, and its 

controller. They then gained root access by exploiting poor device password security 

and by accessing the drone’s file system they could modify files which then allowed 

them to modify the flight path or to crash the drone. Camera access allowed images 

or video to be deleted or changed. They could also bypass software-imposed re-

strictions and enter Federal Communications Commission prohibited airspace. The 

second case made use of GPS Spoofing. Four researchers from the University of Tex-

as, Austin, gained control over a public-use drone by using a spoofing device, name-

ly, transmitting a deceptive GPS signal. In this method, a spoofing device first re-

ceives legitimate signals from GPS satellites, then then spoofer produces counterfeit 

signals resulting in the drone receiver transmitting a phantom position and velocity 

signals, thus giving the spoofer control over the device to manipulate the flight path 

or crash the drone. 

 

In two cases the UAS was used as a tool for an attack. In the first case a drone Bot-

master was used. This method uses poorly configured wireless network security and 

poor trust configurations on mobile devices to join networks and access devices lo-

cally using a mobile attack drone. Three researchers from Stevens Institute of Tech-

nology proposed a method whereby one drone is used firstly to build and then to 

control a hidden internet-facing botnet and the drone then makes three flights. The 

first  flight is used  for  surveying  and  collecting  information  on  the WiFi networks 
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within the area of attack, the second flight then gains access to vulnerable networks 

and in the third flight the drone joins all the networks which have been compromised 

and then enlists local hosts into a botnet. In the second case a drone-injected worm 

was used. Four researchers from Israeli and Canadian universities using a security 

flaw in the communications protocol that connects light bulbs, injected a worm into 

a drone and took control of smart lightbulbs in an office building. After issuing a fac-

tory reset command, the drone’s software updated the devices’ firmware and they 

controlled the bulbs. By making them go on off, they transmitted an “SOS” in Morse 

code. 

 

Research17 conducted aimed at exploiting vulnerabilities in UAS resulted in control-

ling the flight path of the drone and its hijacking,  landing or crashing the unmanned 

aircraft at the attacker’s will, gaining access to file systems or  media files and 

eavesdropping. The authors submit that the most common goals are hijacking and 

crashing or landing the UAS and that results show that spoofing is the most common 

method used for hijacking and the DoS attack for crashing or landing the drone. 

 

Vulnerabilities Air Traffic Management (ATM) 
 

The air traffic management system is a complex system ‘providing air traffic man-

agement  through the collaborative integration of humans, information, technology, 

facilities and services, supported by air and ground- and/or space-based communica-

tions, navigation and surveillance’ (ICAO Doc 4444 PANS-ATM), and as such, has vul-

nerabilities which presents a cyber security challenge. The two ongoing initiatives to 

modernise  and harmonise Air Traffic Control Systems, namely, the Next Generation 

Air Transportation System or NextGen and the Single European Sky ATM Research or 

SESAR, are positive and necessary developments, but at the same time, they may 

also be open to unforeseen vulnerabilities and subjected to cyber-attacks. All stake-

holders need to work together to adopt a holistic, coordinated approach at all levels 

to address cyber security and ensure that the air traffic management systems are 

cyber-resilient.  

 

Defences 
 

There is much research focusing on examining UAS vulnerabilities in order to identify 

weaknesses and test existing defensive and preventive measures to avoid and miti-

gate damage caused by cyber-attacks. Studies18 such as the following highlight first-

ly, the need to identify the increasing threats of an attack which illegally subverts an 

UAS or causes damages beyond repair, and  secondly, the need to continuously de-

velop novel defensive methods to secure the technology used and the systems em-

ployed in UASs: Sedjelmaci et al. proposed a system to protect a UAS against threats 

which target data integrity and network availability by using a cyber-detection 

mechanism to detect deteriorating attacks as the attacks are occurring. A networked 

defensive swarm which is a UAS swarm which can self-organize its formation when it 

detects an intruder and chases the malicious UAS is a defensive system to intercept 

and escort a malicious aircraft off the flight zone proposed by Brust et al; a defence 

against a network channel or physical hardware hijacking of a commercial UAS is to 

exploit an additional encrypted communication channel, an authentication algo-

rithm, and perform DoS attack through Raspberry Pi to maintain UAS control in hi-

jacking situation, is suggested by Yoon et al. Gao et al. proposed that for search and 

attack missions in a hostile environment, a novel algorithm be used for a team of 

UASs to provide an online solution.  

 

Despite the many defences and preventative measures in place, sophisticated tech-

nological advances will always present vulnerabilities. Commercial drones are readily  
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available, affordable and adaptable and with basic equipment and easily obtainable 

skills and knowledge, UASs will remain an attractive tool to be used by criminals, 

terrorists and others with malicious intent. 

 

The European Union EASA has published guidelines19 to organise defences against 

improper use of drones, while industry is developing standards for Direct Remote 

Identification (DRI) and geo-awareness20, as well as for drone detection systems.21 

Some of these defences would require information delivered by an UAS Traffic Man-

agement (UTM) Service Provider (SP) and  for this reason, ISO is developing standards 

for safety, security and quality of UTM SPs.22 

 

Conclusion 

 

As illustrated, UASs are a serious threat to aviation security and have been used, are 

being used and will continue to be used as weapons and as cyber targets or cyber 

weapons. Vulnerabilities in technology and systems create the medium for security 

breaches enabling those with malicious intent to exploit the vulnerabilities, attack 

the systems and achieve their goals. It is imperative that all stakeholders including 

law makers, policymakers, cybersecurity experts, other government and law en-

forcement agencies, those in the private sector, and researchers work together to 

identify robust options for defending against  malicious actors to develop a clear UAS 

cyber strategy having effective detective, protective and preventive counter-

measures to the very serious security threat posed by UASs. These efforts are already 

well underway in the European Union, which could be an example for the rest of the 

world. 

___________________________________ 
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Introduction 
 
We are in an era where international transportation is predominantly carried out by 

aircrafts. This results in numerous international flights taking place each day. The 

expansion of the aviation industry brings with it many issues; including an increased 

number of aviation disputes. These disputes are more likely passenger claims arising 

from injuries, losses or damaged deliveries of cargo or even on-board criminal offen-

ces; but at the same time a large number of aviation disputes are in connection with 

aircraft sale or lease agreements, as well as security interests established over the 

same for their financings. In any case, such aviation conflicts usually constitute com-

plex multi-party disputes by triggering various jurisdictional questions.  

 

Two immediate questions that come to mind in this regard are with respect to the 

law applicable to the merits of the case, and the competent court/tribunal having 

jurisdiction to resolve the dispute. Needless to say, predictability as to the answers 

of such questions gain special importance considering the size and complexity of lar-

ge business transactions such as aircraft financing involving high values. Blue Sky One 

Ltd & Ors v Mahan Air & Anor1 can be taken as an example in this regard. In this ca-

se, the High Court of England and Wales reviewed the validity of a mortgage establi-

shed over an aircraft under the UK law. The court held that the applicable law with 

respect to the validity of a mortgage over an aircraft would be the law of the coun-

try where the aircraft was situated at the time the mortgage was established (lex 

situs) – Dutch law in this case – and it deemed the UK mortgage invalid under Dutch 

law, which resulted in the loss of the mortgagee having a value of more than US$40 

million.  

 

Foreseeability as to jurisdiction is equally important since the law of the country 

where the court is situated (lex fori) may sometimes be the determining law for va-

rious aspects of a dispute; such as the adjudication procedure and the characteriza-

tion of the cause of action (e.g. whether the cause of action is a contract or a tort). 

Moreover, uncertainty as to jurisdiction may lead to forum-shopping in favor of cer-

tain courts that are the most likely to render a more favorable decision for the appli-

cant. For example, it is noted that after the tragic accident of the Germanwings 

aircraft flying from Barcelona to Dusseldorf on March 24th 2015, many heirs of the 

deceased passengers filed a claim for damages in the USA due to high amounts of 

damages usually granted by the USA courts.2 Forum-shopping may give rise to unfair 

results for the respondents, lack of efficiency and lack of uniformity between the 

judgments regarding the same dispute.3 In order to avoid such problems and to esta-

blish a uniform practice among the states and to facilitate necessary business tran-

sactions in the aviation industry, matters of applicable law and jurisdictional issues 

are often regulated in international conventions.  
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Indeed, Turkey is a party to many international conventions in the field of aviation, 

some of which, including an applicable law or jurisdiction clause, are the Convention 

on International Interests in Mobile Equipment,4 the Convention for the Unification of 

Certain Rules for International Carriage by Air5 and the Convention on Offences and 

Certain Other Acts Committed on Board Aircraft.6 Since these conventions were duly 

put into effect in Turkey, they constitute a part of Turkish law. Thereby, Turkish law 

is aligned with the uniform global practice in the field of aviation. 

 

This article purports to provide an insight into the jurisdiction rules under Turkish 

law, in particular pertaining to the resolution of international aviation disputes aris-

ing from rights in rem over an aircraft.  

 

The Force of International Conventions under Turkish law 

 

Before analyzing the rules of jurisdiction in aviation dispute resolution under Turk-

ish law, we should first briefly explain where the international conventions stand in 

the hierarchy of norms under Turkish law. Article 90/5 of the Turkish Constitution 

provides that the international conventions duly put into effect have the force of 

law. No appeal to the Constitutional Court shall be made with regard to these con-

ventions, on the grounds that they are unconstitutional. In the case of a conflict 

between international conventions duly put into effect concerning fundamental 

rights and freedoms and the domestic laws, due to differences in provisions on the 

same matter, the provisions of international conventions shall prevail. This provision 

differentiates between the regular international conventions and the international 

conventions concerning fundamental rights and freedoms. In the case of the latter 

one, such conventions prevail, if there is a conflict with the provision of the domes-

tic law on the same matter. Whereas, when a regular international convention con-

flicts with domestic law, this conflict will be resolved as in the conflicts between 

two domestic laws, i.e. by applying whichever is regulating that specific subject 

matter (lex specialis). 

 

One international convention duly put into effect and having the force of law in 

Turkey regarding certain rights in rem over an aircraft, is the Convention on Inter-

national Interests in Mobile Equipment (the “Convention”)7 and the Protocol to the 

Convention on International Interests in Mobile Equipment on Matters Specific to 

Aircraft Equipment (the “Aircraft Protocol”) (the Convention and the Aircraft Pro-

tocol together will be hereinafter referred to as the “Cape Town Convention”). 

Collateral securities, such as an interest over aircraft equipment, secure the receiv-

ables and ultimately the right of property of the secured party.8 The right of prop-

erty is among the fundamental rights and freedoms as set out in Article 35 of the 

Turkish Constitution and Article 1 of the European Convention on Human Rights. 

Therefore, the Cape Town Convention shall be considered as an international con-

vention on the fundamental rights and freedoms for the purpose of Article 90/5 of 

the Turkish Constitution and shall prevail over the domestic law regulating the same 

subject matter. In fact, Article 68/A of the Turkish Civil Aviation Law No.29209 stip-

ulates that when there is a conflict between the domestic law and the Cape Town 

Convention, the latter shall prevail. This is also in line with Article 1/2 of the Inter-

national Private and Procedural Law No.571810 (the “IPPL”) of Turkey, stipulating 

that the provisions of international conventions to which Turkey is a party are re-

served. In line with the foregoing explanations, when there is an international dis-

pute arising from a right in rem over an aircraft, the Turkish court shall first review 

the Cape Town Convention to decide if it has jurisdiction to hear the case. The 

court may review the rules of jurisdiction under the IPPL only if the disputed matter 

does not fall within the scope of the Cape Town Convention.  
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Accordingly,  this  article  will  initially  analyze  the  rules  of jurisdiction under the 

Cape Town Convention by giving reference to one particular Turkish court precedent, 

to exemplify how the Cape Town Convention is applied by the Turkish courts. The 

article will then provide insight into the rules of jurisdiction under the IPPL since 

they are applicable to international disputes arising from rights in rem over an air-

craft other than those governed under the Cape Town Convention. The scope of the 

analysis in this study does not include the jurisdiction in insolvency proceedings due 

to the distinctive and technical nature of the insolvency proceedings and as we be-

lieve this topic requires an in-depth analysis together with the applicable insolvency 

rules under a separate study. The last section of the article will briefly highlight the 

main jurisdictional issues of international arbitration under Turkish law and the arbi-

trability of aviation disputes arising from rights in rem over an aircraft. 

 

Jurisdiction under the Cape Town Convention 

 

The Cape Town Convention was concluded with the objective to create an interna-

tional interest in certain mobile equipment, including airframes and aircraft, and to 

ensure that such interests are protected globally in light of the need to facilitate 

the financing of the acquisition and use of such mobile equipment.  

 

The articles of the Cape Town Convention on jurisdictional issues are rather limited 

and therefore appear to have been drafted and inserted only in order to ensure the 

effectiveness of the provisions and protection of the Convention. Articles 42 – 44 of 

the Convention and Article XXI of the Aircraft Protocol, which contain an adaptation 

of the provision of Article 43 of the Convention to the particulars of the aircraft 

sector, include the Cape Town Convention’s provisions on jurisdictional issues.  

 

Article 42 of the Convention on the choice of forum is based on the principles of 

party’s autonomy and predictability and provides that the parties of a given trans-

action under the Convention are free to make a choice of forum in favor of the 

courts of a party state, whether or not such chosen forum has any connection with 

the parties or the transaction. Article 42 further provides for a default rule that the 

choice of forum by the parties will be deemed to constitute exclusive jurisdiction to 

avoid any inconsistencies. As to form requirements, the Convention stipulates that 

any such agreement of the parties with respect to the choice of jurisdictions must 

be in writing or otherwise concluded in accordance with the formal requirement of 

the law of the chosen forum. As such, questions as to the material validity of the 

choice of forum by the parties will be resolved in accordance with the substantive 

law of the forum.11 

 

Article 42 of the Convention is subject to the provision of Article 43 of the Conven-

tion which grants a special forum with respect to emergency interim relief orders as 

set out in Article 13 of the Convention. The rationale behind the provision of Article 

43 of the Convention is to ensure the effectiveness of the protections stipulated in 

the Convention by granting concurrent jurisdiction (alongside the courts of the fo-

rum chosen by the parties, if any) to the courts of the state in which the relevant 

object is situated in order to address the risk that the relevant object is located 

outside the territory of the relevant forum (whether chosen by the parties or not).  

 

For the purposes of Article 43 of the Convention, Article XXI of the Aircraft Protocol 

further grants (concurrent) jurisdiction, for orders under Article 13 of the Conven-

tion in connection with helicopters and airframes pertaining to aircraft, to the 

courts of such party state that is the state of registry of such helicopter or aircraft. 

Accordingly, Article XXI of the Aircraft Protocol extends the provision of Article 43 

in consideration of the aircraft sector by providing for an additional forum for  
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claims  regarding  speedy  judicial relief where the relevant object is a helicopter or  

an airframe pertaining to an aircraft.  

 

The decision of the Istanbul Regional Court (the “Court”)12 dated July 12th 2017 

dealing with an  appeal  against a judgment of the court  of first instance, accepting   

an application for an interim relief in form of repossession of the aircraft by the les-

sor of the aircraft due to the default of the lessee under a financial lease agreement, 

illustrates the application of Article 43 of the Convention by Turkish courts. In its 

decision the Court upheld the decision of the lower court granting the relief sought 

by the lessor, rejecting the argument of the lessee that the financial lease agree-

ment in question provided for the jurisdiction of English courts. In its reasoning the 

Court explained that article 43 of the Convention grants concurrent jurisdiction to 

the courts of the State in which the relevant aircraft is located and that the relevant 

interim relief has been granted in conformity with the provisions of the Convention 

and applicable domestic law. In approving the decision of the lower court, the Court 

further highlighted the supremacy of the Convention in case of any inconsistency 

between the provisions of the Convention and domestic law as per Article 68/A of 

the Turkish Civil Aviation Law No. 2920, which has been introduced following the 

ratification of the the Cape Town Convention and as part of Turkey’s attempt to 

bring its domestic laws in conformity therewith. 

 

Jurisdiction under the IPPL 

 

As stated in the foregoing sections, if the disputed matter regarding a right in rem 

over an aircraft does not fall within the scope of the Convention and the Aircraft 

Protocol, then the Turkish court will review the IPPL to decide on its jurisdiction. 

 

There is no exclusive jurisdiction rule under the IPPL applicable to the rights in rem 

over an aircraft. Therefore, the general jurisdiction rule in Article 40 shall apply. 

Accordingly, international jurisdiction of the Turkish courts shall be determined by 

the national jurisdiction rules. The national jurisdiction rules are governed by the 

Code of Civil Procedure No. 6100 (the “CCP”). There is again no exclusive jurisdic-

tion rule under the CCP applicable to the rights in rem over an aircraft. Therefore, 

parties are free to make a choice of forum in favor of a certain Turkish court in ac-

cordance with Article 17 and Article 18 of the CCP. Article 17 only allows merchants 

and public legal entities to enter into agreement to make a choice of forum. Turkish 

courts assess whether the parties to the dispute can be classified as a merchant or a 

public legal entity in accordance with Turkish law. Unless otherwise agreed by the 

parties, the jurisdiction of this Turkish court is exclusive. Article 18 does not allow 

parties to make a choice of forum regarding the matters which are subject to exclu-

sive jurisdiction of a certain court as per the CCP or which are not within the free 

disposal of the parties. As indicated above, there are no exclusive jurisdiction rules 

applicable to the rights in rem over an aircraft under the CCP, and under Turkish 

Law, parties can freely dispose their rights in rem. Therefore, the parties can make 

a choice of forum in favor of a Turkish court to resolve any dispute arising from a 

right in rem over an aircraft, provided that this choice of forum will be in writing 

and it will satisfy other formal requirements specified under Article 18/2 of the 

CCP.  

 

If the parties did not make a choice of forum, then the general jurisdiction rule un-

der Article 6 of the CCP shall apply. Accordingly, the court of the respondent’s 

place of domicile on the date when the lawsuit is initiated will have jurisdiction 

over the case. Turkish courts determine the respondent’s place of domicile as per 

the Turkish Civil Code No.4721. For example, according to Article 51 of the Turkish 

Civil Code,  the  place  of  domicile  of  a  legal  entity is the place where this entity  
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operates  its business, unless  as otherwise regulated under its charter. If the re-

spondent has no place of domicile in Turkey, the court of the respondent’s habitual 

residence has jurisdiction to hear the case as per Article 9 of the CCP. Article 9 of 

the CCP further provides that, without prejudice to the foregoing, a lawsuit regard-

ing a right in rem can also be initiated before the court of the place where the sub-

ject matter  asset  is situated. If the dispute arising from a right in rem over an air-

craft is  

related to a transaction executed by a branch of a legal entity, the court of the 

place where that branch is situated shall also have jurisdiction to adjudicate such a 

dispute. One should note that, although Article 10 of the CCP regulates jurisdiction 

for the disputes arising from a contract, this rule is applicable only in terms of prom-

issory transactions (i.e. a transaction that assigns the applicant a mere right to 

claim, which is only binding upon the parties to the transaction and cannot be assert-

ed against third parties). Disputes arising from a right in rem (arising from a disposal 

transaction and that can be asserted against third parties) over an aircraft, there-

fore, are not subject to the jurisdiction rule under Article 10 of the CCP. 

 

The foregoing are the rules that will be followed by a Turkish court in order to as-

sess whether it has jurisdiction over the subject matter dispute. However, what 

happens if the parties had already made a choice of forum in favor of a foreign 

court in order to resolve the dispute arising from a right in rem over an aircraft? If 

one of the parties, in breach of this choice of forum, files a lawsuit before a Turkish 

court to resolve such a dispute, will the Turkish court deem this choice of forum 

valid and decide that it does not have jurisdiction over the case? In such case, the 

Turkish court will assess the validity of such a choice of forum in accordance with 

Article 47 of the IPPL. Article 47 stipulates that except in cases where a certain 

court has exclusive jurisdiction as per the IPPL, the parties can make a choice of 

forum in favor of a foreign court in an international dispute which arises from a 

promissory transaction. As indicated in the preceding paragraph, disputes arising 

from a right in rem over an aircraft are not in this nature. Therefore, no choice of 

forum can be made in favor of a foreign court regarding the disputes arising from a 

right in rem over an aircraft. In other words, any such choice of forum between the 

parties will be deemed invalid by the Turkish courts as per Article 47 of the IPPL13, 

and the Turkish court, provided that it has jurisdiction pursuant to the CCP, will 

continue hearing the case.  

 

The IPPL does not regulate jurisdiction in granting an injunctive relief. Therefore, 

the general rule in Article 40 of the IPPL shall apply and jurisdiction shall be deter-

mined in accordance with the CCP. As per Article 390 of the CCP, if the applicant 

requests an order for an injunctive relief before initiating a lawsuit to resolve the 

main dispute, the court which has jurisdiction to adjudicate the main dispute has 

also jurisdiction to grant an injunctive relief. Therefore, the courts which have ju-

risdiction to resolve a dispute arising from a right in rem in accordance with the 

jurisdiction rules explained in the preceding paragraphs, shall also have jurisdiction 

to grant an injunctive relief to secure such a right in rem, provided that no lawsuit 

has yet been initiated to resolve the main dispute. If an injunctive relief is request-

ed following the initiation of a lawsuit, in this case, only the court hearing that law-

suit has jurisdiction to grant an injunctive relief. In the Turkish legal doctrine, it is 

disputed whether a Turkish court can grant an injunctive relief, if there is a choice 

of forum by the parties in favor of a foreign court or if the main dispute is adjudi-

cated by a foreign court. The same discussion extends to the cases where there is 

an arbitration agreement between the parties or the main dispute is adjudicated by 

an arbitral tribunal. The majority of the Turkish legal doctrine is of the opinion that 

the injunctive relief is a matter of enforcement law, over which the Turkish courts 

have  exclusive jurisdiction,  and  that  even if  the  parties  have  made  a choice of  
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forum in favor of a foreign court or have entered into an arbitration agreement, or 

the main dispute is  adjudicated  by a foreign court or an arbitral tribunal, the Turk- 

ish courts have jurisdiction to grant an injunctive relief.14       

 

Jurisdiction under the International Arbitration Law of Turkey 

 

The Turkish International Arbitration Law No. 468615 (the “International Arbitration  

Law”) constitutes the main piece of legislation of Turkey on the legal regime of in-

ternational arbitration. The UNCITRAL Model Law has served as a guide in the draft-

ing of the International Arbitration Law; therefore, it is adapted to the needs of 

modern international arbitration.  

 

Pursuant to Article 1 on objective and scope, the International Arbitration Law ap-

plies with respect to disputes containing a foreign element and where the place of 

arbitration has been designated as Turkey, or where the provisions of the Interna-

tional Arbitration Law have been chosen by the parties or the arbitral tribunal. The 

circumstances which will qualify a dispute as having a ‘foreign element’ are set out 

in Article 2 of the International Arbitration Law. Accordingly, a dispute will be 

deemed to have such foreign element if, for instance, the domicile, habitual resi-

dence or place of business of the parties to a dispute are located in different states, 

or the place of arbitration as chosen by the parties is different from the domicile or 

habitual residence of the parties.  

 

Under Turkish law, the agreement of parties to arbitrate a present or a future dis-

pute constitutes the essential and indispensable condition for arbitration. It is the 

arbitration agreement that confers jurisdiction to the arbitral tribunal. Therefore, 

the existence of a valid arbitration agreement is the primary requisite for an arbitral 

tribunal to hear a dispute.  

 

Article 4/2 of the International Arbitration Law requires arbitration agreements to 

be in writing. As per Article 4/3, the substantive validity of the arbitration agree-

ments shall be determined pursuant to the law chosen by the parties, and in the 

absence of such a designation by the parties, by Turkish law. Article 4/4 further 

provides for the severability of the arbitration agreement by stipulating that no ob-

jection can be asserted against the arbitration agreement by arguing that the un-

derlying contract is invalid. Therefore, even if the underlying contract between the 

disputed parties is invalid and unenforceable, the arbitration agreement, which 

confers jurisdiction to the arbitral tribunal, survives and the arbitral tribunal can 

continue hearing the dispute provided that there is no other legal cause invalidating 

the arbitration agreement. The validity of the arbitration agreement, and accord-

ingly the existence of jurisdiction of the arbitral tribunal, is reviewed and resolved 

by the arbitral tribunal itself. This authority of the arbitral tribunal to decide on its 

own jurisdiction, also commonly known as the principle of Kompetenz-Kompetenz, 

is reflected in Article 7/H of the International Arbitration Law. Therefore, if the 

parties to a dispute arising from a right in rem over an aircraft agree to arbitrate 

their dispute and designate Turkey as the place of arbitration, the arbitral tribunal 

itself will decide whether it has jurisdiction to hear such dispute. An arbitral tribu-

nal’s decision in this regard may later be made subject to a set-aside procedure 

pertaining to the arbitral award before national courts on the grounds that it unlaw-

fully decided that it has or lacks jurisdiction. 

 

Another issue closely related to the jurisdiction of arbitral tribunal is the question 

of arbitrability. If the subject matter dispute is not arbitrable, the arbitral tribunal 

is not competent to hear the case. The issue of arbitrability is governed in Article 

1/4  of  the  International  Arbitration  Law,  which  provides  that  (i)  the  disputes  
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concerning the rights in rem over immovables and (ii) the disputes that are not 

within the  parties'  disposal  are  excluded  from the scope of the International Ar-

bitration Law. The latter principle entails that the disputes regarding an issue which 

cannot be  freely  regulated by the parties are not fit to be resolved by arbitration 

pursuant to Turkish law.16 Disputes arising from a right in rem over an aircraft are 

not considered within either of the foregoing exceptions. Indeed, it is noted in 

Turkish legal doctrine that such disputes can be subject to arbitration pursuant to 

the International Arbitration Law.17 

 

Conclusion 

 

Predictability as to the jurisdiction in aviation dispute resolution is crucial for estab-

lishing uniform practice and facilitating business transactions in the aviation indus-

try. Jurisdiction in aviation disputes arising from rights in rem over an aircraft is reg-

ulated by both international and domestic rules of jurisdiction under Turkish law.  

 

The Cape Town Convention, concerning certain rights in rem, holds the force of law 

in Turkey and prevails over domestic law with regards to the matters specifically 

governed by the Cape Town Convention. Accordingly, the Turkish courts adjudicating 

a dispute arising from a right in rem over an aircraft firstly review whether the dis-

pute falls within the scope of the Cape Town Convention. If it does, they apply the 

jurisdiction rules therein. If not, they resort to the national rules of jurisdiction to 

decide whether they are competent to hear the case. Under Turkish law, the dis-

putes arising from a right in rem over an aircraft are further arbitrable and the arbi-

tral tribunal is authorized to decide on its own jurisdiction.  

 

In this manner, the matters of aviation law, and more particularly, the jurisdiction in 

international aviation disputes arising from a right in rem over an aircraft, are gov-

erned clearly under Turkish law leaving no room for confusion or misinterpretation. 

As Turkey is a party to the main international conventions in the field of aviation, 

and has comprehensively aligned its domestic law with such conventions, it embraces 

uniform global practices with respect to the field of aviation.  
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Stato  Aid to  Air l ines in  Times of  the Covid -19 Cris is :   
Could the Measures  Taken by Governments in  Order to 

Save the Industry Restr ict  the Competit ion?  
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Introduction 
 
The coronavirus pandemic has already been called “an unprecedented crisis for the 

world’s airlines”.1 The latest estimates show that for 2020, the loss of gross passen-

ger operating revenues of airlines has been from $389 to 391 billion, and calculations 

for the first half of 2021 (January-June) show a loss of a total amount from $135 to 

183 billion.2 

 

Thus, airlines have to fight for survival. In ordinary times, airlines could receive 

funding from private investors or banks, depending on the applicant's creditworthi-

ness. Now, however, investors are extremely prudent because of the unsettled eco-

nomic situation. Therefore, financial help from governments may be the only option 

for the affected airline.3 However, the amount and allocation of funds may raise the 

problem of unfair competition, altering the international air transport market.4 Thus, 

in this paper the author will describe the measures taken by governments to help 

airlines survive the current crisis and analyze the effect on competition of such 

methods. The first сhapter covers the regulation of state aid in the European Union 

(hereinafter – EU), looking at both the general measures that existed before the co-

ronavirus and the regulations adopted to support airlines in response to the damage 

caused by the pandemic. The second chapter focuses on government assistance to 

airlines in Russia, the United States, and Australia. These countries are selected for 

comparison due to their federal system. The paper ends with the author’s conclu-

sions on the questions raised.  

 

STATE AID IN THE EU  
 
EU state aid law in general 

 

The pandemic situation, which has caused significant economic damages to airlines 

across the EU, has prompted affected airlines to find out whether they can receive 

financial assistance from the Member States in accordance with the EU law,5 alt-

hough Article 107 (1) of the Treaty on the Functioning of the European Union 

(hereinafter – TFEU) contains a general prohibition of state aid. Under the meaning 

of this provision, financial support will compromise state aid if it is granted by the 

government or by a body directly or indirectly controlled by a Member State. As long 

as the funds come from state resources and are not provided on commercial terms, 

the measure will be state aid.6 Furthermore, financial assistance will be qualified as 

state aid if it provides an advantage, affects trade between the Member States, is 

selective, and the market economy operator principle is not met. In this manner, the 

restriction described above is intended to ensure “a level playing field” in the EU.7 

In light of the COVID-19, it should be borne in mind that not all the support offered 

by States will necessarily be qualified as state aid.8 Thus, if the state acts in the ex-

ercise of its public authority, such activities will not constitute state aid.  
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The situation is different when the state acts as an economic entity. In this case, the 

‘market economy operator’ test will be applicable.9 Certain activities may also be of 

services of general economic interest, which is the basis for compensation to the 

provider of such services.10 This will not give an advantage as prohibited by Article 

107 (1) TFEU if the four Altmark criteria are met.11 Additional state aid rules are set 

out in 2014 Guidelines on State Aid to Airports and Airlines.12 According to them, air-

lines can also be provided with start-up aid in launching new routes. This is especial-

ly relevant in the current pandemic situation when an airline cancels certain routes 

on which it was the only operator.13 Certain routes may be subject to provide public 

service obligations (hereinafter – PSOs) to meet transport needs that cannot be ful-

filled in any other way.14 The compensation paid to airlines operating such routes 

should not be greater than the amount required to cover the costs of PSOs, other-

wise its compliance with state aid law will be questionable.15 Member States can also 

rely on the Rescue and Restructuring Guidelines16 to meet their urgent liquidity 

needs.17 

 

There are certain exceptions from the prohibition of state aid, which are described 

in Article 107 (2) and Article 107 (3) TFEU. During COVID times, special attention 

should be paid to the exception contained in Article 107 (2) (b) TFEU. This exception 

applies to assistance in compensation for damage caused by “exceptional occurrenc-

es”. Since the European Commission (hereinafter – EC) is not capable to set specific 

rules under this category, this rule is especially attractive nowadays.18          

Thus, the anti-crisis policy of airline support by the EU Member States should be con-

ducted on the basis of reasonableness, transparency and fairness, taking into ac-

count concrete reports and losses of airlines for preventing erosion of the equal play-

ing field in the aviation market due to unfair or disparate financial support. Consid-

ering this, the author will further examine the special rules developed in the EU in 

relation to the current crisis. 

 

EU COVID measures  

 

Latest EUROCONTROL figures show that the loss of flights in comparison to 2019 

since 1st March is -64% in Turkey, -67% in Poland, -72% in Spain, -64% in France, -70% 

in Italy, -71% in the UK, -65% in Germany, just to name few.19 

 

During this COVID crisis, the EC has shown a desire to help the Member States devel-

op assistance schemes in order to support them overcoming the difficulties caused by 

the coronavirus outbreak.20 In order to keep up with this economic emergency, a new 

Temporary Framework has been developed in order to clarify justification of 

measures under Article 107(2)(b) TFEU and Article 107(3)(b) TFEU.21 

 

Regarding the pandemic, the EC, first of all, has stated that the COVID-19 should be 

qualified as an ‘exceptional occurrence’ under Article 107 (2) (b) TFEU,22 which al-

lows the Member States, subject to the EC approval, to compensate airlines for dam-

ages. According to the EC, "the exceptional nature of the COVID-19 outbreak means 

that such damages could not have been foreseen, are of a significant scale and 

hence put undertakings in conditions that sharply differ from the market conditions 

in which they normally operate".23 On similar grounds, the EC approved state aid to 

the aviation sector after the 9/11 terrorist attacks.24 

 

The ‘one time, last time’ principle of the Rescue and Restructuring Guidelines25 does 

not affect measures under Article 107 (2) (b) TFEU. Within the meaning of these 

Guidelines, this type of assistance is not "rescue aid, restructuring aid or temporary 

restructuring support”.26 Thus, even if the airline has already received assistance in 

accordance  with  the  Rescue  and  Restructuring  guidelines, the Member States can 
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still compensate it for the damage caused by the pandemic, on the basis of Article 

107 (2) (b) TFEU.27 In general, the ‘one time, last time’ principle is designed to 

‘filter’ economically inefficient companies without keeping them in the market. Alt-

hough the principle is now somewhat abolished for affected companies, after the 

coronavirus receding, it will be necessary to assess the viability of the airlines that 

received additional support.28 

 

Next, taking into account the serious economic shocks in the EU, the Temporary 

Framework provides several types of assistance available under Article 107(3)(b) 

TFEU, which says that aid is compatible with the internal market if it remedies “a 

serious disturbance in the economy of a Member State”.29 Thus, the Temporary 

Framework gives instructions on the application of this Article. As such, it allows avi-

ation industry to use next assistance: 1) direct grants, repayable advances or tax ad-

vantages, not exceeding EUR 800 000 per undertaking; 2) guarantees on loans for 

ensuring that the suffering undertaking has access to liquidity; 3) subsidized interest 

rates for loans, which are limited to maximum 6 years; 4) guarantees and loans chan-

neled through credit/financial institutions; 5) short-term export credit insurance, in 

case when marketable risks “cannot be covered by export-credit insurance with the 

support of Member States”.30 All of the above-mentioned types of help are available 

until 31st December 2020.31 In order to provide such aid measures, states must com-

ply with the notification obligation.32 To do so, the Temporary Framework includes a 

template that Member States can follow when making a notification.33  

 

The EU has not left the aviation industry to crumble under the weight of pandemic 

losses, and has adopted quite flexible measures that can help airlines. With the new 

Temporary Framework and the classification of coronavirus as an exceptional occur-

rence, airlines have now additional opportunities for financial assistance in various 

forms. These measures will undoubtedly help them stay afloat. Next, the author will 

examine on which grounds and in which form European airlines have already received 

assistance from their governments. We will also draw attention to an interesting and 

controversial situation of Ryanair. 

 

State aid to EU airlines  

 

The first measure of state aid to the airline in connection with damages from corona-

virus pandemic was approved by the EC on March 31st, 2020. It concerned the French 

scheme deferring payment by airlines of certain taxes, based on the Article 107(2)(b) 

TFEU. On the similar ‘exceptional circumstances’ grounds, SAS obtained €137 million 

from Danish public guarantee and €137 million from Swedish public guarantee, €550 

million German state-guaranteed loan was provided to Condor, €1 million Romanian 

public support was given to Timișoara Airport, Italy supported Alitalia with €199.45 

million, Polish airports were granted with aid equal to €32 million.  

 

Even more airlines received aid on the grounds provided in the Temporary Frame-

work, as discussed above. From April 2020 to November 2020, next measures were 

taken by the Member States: Sweden provided airlines affected by coronavirus out-

break with €455 million, France contributed €7 billion in urgent liquidity support to 

Air France, Finland guaranteed on €600 million loan to Finnair, Germany issued €6 

billion measure to recapitalize Lufthansa, KLM received €3.4 billion Dutch liquidity 

support, Denmark and Sweden provided €1 billion to recapitalize SAS, Romania guar-

anteed Blue Air €62 million loan and provided the airline with urgent liquidity sup-

port, Romanian TAROM also received €19.3 million loan, and Slovenian airlines re-

ceived €5 million of state aid.34 

 

Interesting  to  note  that  government  support  to airlines in some cases comes with  
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certain conditions. For instance, a governmental bailout for Austrian Airlines was 

granted on the condition of cutting its carbon footprint.35 Similarly, conditions of Air 

France’s loan also had climate targets – one of the conditions is that it should be-

come “the most environmentally friendly airline on the planet” by cancelling a 

number of domestic routes.36 

 

Indeed, it seems reasonable that state aid should be granted under strict sustainabil-

ity conditions. Of course, at the moment, the urgency of state aid is to support sec-

tors of the economy affected by the coronavirus outbreak. At the same time, the 

support can also be based on long-term conditions, such as compliance with the sus-

tainable development and climate goals. This could be implemented if, when provid-

ing airlines with financing, they would in turn agree to reduce the percentage of car-

bon dioxide emissions. Using alternative fuels and reducing domestic flights where 

other modes are available, such as trains, would be a good solution for this pur-

pose.37 Moreover, it would fall under the provision of state aid under Article 107 (3)

(b): "aid to promote the execution of an important project of common European 

interest".38 Undoubtedly, environmental protection is one of these projects.39 

 

Speaking of support to airlines in the EU, we cannot ignore the case of Ryanair, chal-

lenging a significant number of decisions of the EC on state aid. In this regard, it 

should be mentioned that when deciding to provide assistance to compensate for 

insurance premiums after the 9/11 terrorist attacks, the EC made sure that state 

intervention was absolutely equal and uniform in relation to all airlines in a particu-

lar Member State, giving priority to those airlines that can least affect competition in 

the market.40 In Olympic Airways case the court held that the approved compensa-

tion shall be limited to the amount of losses acquired from 11 to 14 September, with 

the condition of causality between the losses and the 9/11 attacks and that these 

losses are precisely evaluated.41 This time, the EC did not pay the same attention to 

this issue, which was the reason for Ryanair's claims.42 

 

Ryanair disagrees with the EC for approving state aid for initially unprofitable air-

lines, while others who entered the crisis with a better situation, are left without 

privileges. Representatives of Ryanair even said about the approval of TAP assistance 

that the resulting money will make the airline ‘lazy’.43 Thus, Ryanair claims the an-

nulment of the EC decisions regarding state aid to such companies as SAS, Finnair, 

TAP, Air France, KLM, Lufthansa, Alitalia, LOT, Condor. Arguments of Ryanair are as 

follows: violation of article 107(2)(b) TFEU, under which compensation should be 

granted for damages caused by exceptional incidents and not only for damages suf-

fered by a single victim of such incidents; an error in the approval of such irrational 

sums of money for damage from the coronavirus; violation of general principles of 

European law relating to the prohibition of discrimination by allowing States to pro-

vide assistance only to their flag airlines ignoring the role of pan-European airlines on 

the EU market; the inability of the EC to initiate a formal investigation procedure; 

breach of the duty of the EC to indicate the reasons for decisions.44 

 

However, in recent decision on Condor, it was concluded that measures mentioned 

above are compatible with EU state aid rules, as they help ensuring the continuation 

of flights in the interests of passengers. Moreover, given that the loan is granted for 

a limited period, distortion of competition in the market will be minimized.45 

Above-mentioned practices demonstrate that EU Member States have provided signif-

icant support to airlines. It is worth noting smart decisions regarding arrangements 

for obtaining financial assistance to airlines, subject to future improvements in envi-

ronmental efficiency.  

 

In the  author’s  opinion, Ryanair's  claims  can be supported based on the laws of the 
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free competitive market. However, we should take into account that it is precisely 

the broader support of various airlines that has helped to avoid the bankruptcy of an 

excessive number of undertakings. In the opposite situation, this would lead to an 

increased tension in the labor market and to an even greater European crisis as a 

result. 

 
Concluding remarks  
 

Use of the exception in accordance with Article 107 TFEU gives airlines a chance for 

survival. However, the COVID-19 crisis can be used to redefine the aviation sector as 

a push for structural changes aimed at building a more sustainable future. That is 

why the EU, when approving state aid measures, can state conditions for airlines to 

reduce CO2 emissions. 

The EU Member States do not skimp on supporting national airlines. Nevertheless, 

the future effect of the new European regulation is to be seen. The coronavirus pan-

demic will not last forever. After the industry gets out of this crisis, we may see that 

there has been a rollback from the privatization and liberalization of aviation in fa-

vor of greater protectionism. In addition, without taking into account in which finan-

cial position entered the crisis, and careful consideration of each decision by the EC, 

the competitive landscape of the European aviation industry may change, because it 

is the large national carriers that are now receiving the most support, destroying the 

business strategies of low-cost airlines such as Ryanair. 

 

 

STATE AID TO AIRLINES IN OTHER COUNTRIES  
 
Russian Federation 

 

In Russia, aviation sector has been recognized as one of the most affected by the 

spread of COVID-19.46 In this regard, the Russian government in April 2020 approved 

the list of strategic undertakings of the transport complex, which included 30 air-

lines.47 For such companies, in order to provide them with state aid, the procedure 

for passing ‘a financial stability assessment (stress test)’ has been established.48 The 

stress test is based on the assessment of number of employees, total income and 

profit at the end of 2019, volume of liquid assets.49 After the test, backbone compa-

nies can receive state aid in the form of subsidies, tax deferrals, advance payments 

on taxes, state guarantees from the Russian Federation on for purposes aimed at 

solving federal urgent tasks to ensure the sustainability of economic development. 

Combination of such measures is also available.50 

 

For example, S7 and Aeroflot are among the strategic companies that can take ad-

vantage of the described privileges. S7 attracted a bank loan of 3 billion rubles (€33 

million), and Aeroflot signed governmental loan agreements totaling 6.7 billion ru-

bles (€73 million). Overall, the Russian Federation provided subsidies to airlines for 

23.4 billion rubles (€256 million).51 

 

Thus, the Russian Federation decided not to conduct broad governmental support 

under a simplified scenario, but focused on the worthiest candidates which need to 

pass a certain assessment process. However, we will find out the result of this policy 

after the end of the COVID crisis. In our view, the most likely outcome is the with-

drawal from the market of those airlines that are not included in the list of strategic 

undertakings due to the lack of the necessary funds to survive the pandemic. At the 

same time, the positions of selected airlines will only be strengthened, which in turn 

will lead to a decrease in the level of competition in the Russian aviation. 
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United States 
 

Under the U.S. Constitution, Congress has the exclusive right to authorize funding 

from tax revenue and may do so for the purposes listed in the Constitution, including 

funding for the general welfare of the United States.52 With regard to the pandemic, 

Congress passed several key legal acts, including the Coronavirus Aid, Relief, and 

Economic Security (CARES) Act. 

 

Under the CARES Act, American airlines received $25 billion in the form of grants and 

loan guarantees. In exchange for assistance, recipients must make certain commit-

ments in return, such as the maintenance of scheduled air transportation service and 

not laying off employees or reducing their payments.53 In addition, the CARES Act 

requires recipients of state loans to issue “warrants, options, preferred stock, debt 

securities, notes, or other financial instruments <…> that provide appropriate com-

pensation to the federal government for the provision of the financial assistance”.54 

 

However, major carriers have tried not to use the described option. Delta Air Lines 

has rejected the federal loan under the CARES Act and has instead took on the debt 

secured by the SkyMiles frequent flier program.55 The same did United, using the 

MileagePlus program.56 This step allows airlines to avoid transferring some of the 

control to the state.  

 

The CARES Act, which has expired in September, was lobbied for a six-month exten-

sion to protect tens of thousands of employees at risk.57 For instance, American Air-

lines has announced in October the layoff of 19.000 workers, but they said they 

would change course if lawmakers reached an agreement on a new government pro-

gram.58 However, the prospects for negotiations on this issue at the moment of writ-

ing this paper are still unclear. 

 

Thus, the US government has adopted a special regulation, thanks to which airlines 

have a chance to receive good amounts of state financial assistance. However, de-

spite this well-intended activity, some airlines were wary of the clause on securities, 

which implied giving some of the control to the state. Thus, American method raises 

an important question about what the role of the government will be in the future 

strategies of private airlines that have received state aid.59 In addition, the US law-

makers failed to anticipate the full scale and duration of the pandemic. The non-

extension of the CARES Act leads to uncertainty of airlines about their own future, 

and as a result, we observe increased tension in the industry and the aggravation of 

the crisis due to the huge number of layoffs. The terms of the CARES Act seem quite 

logical and take into account the will of taxpayers, but at the same time they can 

contribute to a process that will be opposite to the deregulation of American avia-

tion industry. 

 
Australia 

 

The Australian government recognizes the critical role of aviation in the Australian 

economy and is committed to support this sector. Therefore, it quickly took 

measures to support the aviation sector during the COVID-19 crisis, which also in-

cludes measures to support aviation companies. State assistance in Australia is aimed 

at those companies that really need it, thereby avoiding subsidizing commercially 

viable actors. As noted by the government, the main goal is to maintain critical ca-

pacity so that after the end of the pandemic, competition in the aviation market can 

resume.60 

 

Thus,  initiatives  such  as  Domestic Aviation  Network  Support  (DANS) and Regional  

  

 

AVIATION 



              43    

 

 

        ALMA MATER STUDIORUM  

Airline Network Support (RANS) were developed. Together, the two programs totaled 

more than $150 million. Through the DANS program, the Government provides sup-

port to the aviation industry and helps maintain connectivity within Australia provid-

ing shortfall subsidies to four domestic commercial airlines to operate flights along 

the top 50 domestic routes. The RANS program targets regional airlines serving re-

mote areas across the continent. Regional Airlines Funding Assistance (RAFA) also 

works in conjunction with these projects, providing $100 million in assistance to air-

lines in remote areas, thereby maintaining air connectivity to more than 110 regional 

and remote communities. On top of that, Australian Airline Financial Relief Package 

(AAFRP) package provides Australian airlines with a $715 million for exemptions from 

a range of aviation fees.61 It was recently announced that DANS packages are extend-

ed until January 31, 2021, and RANS until March 28, 2021.62 

Thus, Australia has a well-established policy keeping a balance between supporting 

airlines and preserving healthy competition in the market. Thanks to this support, 

the government is achieving stability of internal transport links, maintenance of em-

ployment and rapid economic recovery in the future. 

 
Concluding remarks 

 

While counting on sufficient support, airlines are not ready to sacrifice their inde-

pendence, as the US example shows. In addition, not all lawmakers were able to pre-

dict the duration of the pandemic. Australia is one step ahead of others in this re-

gard, having already announced the extension of funding programs for 2021. The 

Australian approach stands out from the rest: it does not require any special obliga-

tions from the airlines, which will allow them to quickly recover from the crisis. Aus-

tralia, among other things, takes into account that assistance should be provided to 

companies that really need it. Russia, on the contrary, conducts a stress test, provid-

ing support to those airlines that have a greater viability. Russian approach can be 

understood: to preserve the backbone airlines that bring the state more revenue, 

small businesses will be sacrificed to save governmental assets. Of course, with such 

a policy, it is impossible to talk about healthy competition in the market, because of 

the artificial reduction in the number of airlines.  

 

CONCLUSION  
 
After analyzing the different approaches of several countries related to state aid to 

airlines in the times of COVID-19, we see different reactions to a common problem. 

Based on this, we can give a possible forecast on which of the described regulatory 

tactics is better for maintaining competition in aviation industry. As such, in the EU, 

thanks to the comprehensive legislation and well-coordinated mechanism of the EC, 

even small airlines will survive, but in other countries, as Russia, only large strategic 

ones will remain, which will significantly reduce competition there. Australia's meth-

ods can also save the industry, which will have a positive impact on a level playing 

field. The US did not forecast its support for a sufficient period of time and put for-

ward condition of warrants to the government, which was not accepted by some air-

lines.  If the support program is not restored, it will negatively affect the industry, 

overriding past achievements, as airlines will have to either leave the market or 

change their business models significantly. Speaking about conditions in exchange for 

support, the author of this paper appeals to the idea of environmental requirements 

for airlines, so this will positively impact the industry via new ways of airlines devel-

opment in the post-COVID crisis period. 

 

The EU may also face the problem that competition will be distorted: small national 

airlines that were about to leave the market receive support from its states due to 

the coronavirus.  Perhaps  the  EC  will  take  money  back from the airlines once the  
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pandemic will have receded, in order to recreate fair competition in such a way that 

these airlines will not have an advantage, thus filtering out inefficient undertakings. 

Nevertheless, the coronavirus highlighted the trend towards the return of sovereign-

ty in aviation. 

___________________________________ 
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Abstract 
 
Two fatal accidents involving Lion Air JT-610 and Sriwijaya Air SJ-182 within the 

last three years has shown an existing inequality between the passenger and the 

industry. The passengers are less protected when flying the domestic routes. The 

main issues are the inadequate amount of compensation which has not been fixed 

since a decade ago and the absence of advance payment clause. This situation is at 

odds with international flights, in which more routes to and from Indonesia are 

covered by the Montreal Convention of 1999. This international convention ensures 

both advance payment and a higher amount of compensation. Some ASEAN Member 

States rely on the Montreal Convention of 1999 for domestic carriage to ensure a 

high standard of passenger protection. In the end, this article provides legal and 

policy recommendations to keep the balance between airlines’ interest, govern-

ment duty in protecting its nationals, and efforts to further promote passenger 

protection in Indonesia. 

 

The State of Play 
 

Around three years ago, the tragic Lion Air JT-610 flight enroute from Jakarta to 

Tanjung Pandan crashed in the Java Sea. The fatal accident on 29 October 2018 took 

the lives of all its 189 passengers and crew onboard. On 9 January 2021, the unfortu-

nate Sriwijaya Air SJ-182 flight enroute from Jakarta to Pontianak crashed in the Ja-

va Sea within five minutes after departing from Soekarno-Hatta International Airport. 

In total, 62 lives perished. These accidents, which sadly involved Indonesian airlines, 

stressed the importance of a better passenger protection regulation. 

 

At the moment, two national laws, namely the Indonesian Minister of Transportation 

Regulation No. 77/20111 (the “Minister Regulation No. 77”) and the Indonesian Min-

ister of Transportation Regulation No. 89/20152 (the “Minister Regulation No. 89”), 

regulate airline liability in Indonesia. These are the implementing regulations of the 

Indonesian Aviation Law of 2009.3 The Minister Regulation No. 77 deals with liability 

for loss of life, bodily injury, and third-party damage; while the latter, namely the 

Minister Regulation No. 89, regulates explicitly liability for delays.4 Both regulations 

have yet to be amended until now. 

 

The Minister Regulation No. 77 sets up a new standard in protecting air passengers’ 

rights since 2011. The regulation evaluates a passenger’s life at IDR 1.25 billion, 

which  is  equivalent  to  approximately 61,000 SDR or USD 88,000, for death that is a  

*Air and Space Law Studies - International Business Law Program, Universitas Prasetiya Mulya, Indonesia. 

The views expressed are purely those of the author.  
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result of an accident or incident on-board an aircraft.5 That amount is around 47% of 

the Montreal Convention  of 19996 maximum value for a passenger life, which limit  

stands at 128,821 SDR.7 This amount is the first tier which limits are breakable if the 

accident was proven due to the negligence or fault of the airline.8 While a lower 

amount - IDR 500 million, is equivalent to approximately 24,200 SDR or USD 35,000 - 

is provided for the death of a passenger boarding or disembarking an aircraft at an 

airport.9 

 

 

Table 1 - Comparison of Airline Liability Applicable in Indonesia 

 
The airline liability concept established by the Warsaw10  - Montreal Convention has 

already been adopted within domestic law through the Minister Regulation No. 77, 

albeit not all of them.11 This article shall analyse the importance to include the two 

important pro-passenger rights provisions which currently are not included in the 

Indonesian regime, namely the advance payment and automatic increase of liability 

limits calculations. With around 79 millions passengers in domestic flights before Co-

vid-19 pandemic,12 definitely this is a real issue to address. 

 

The Main Loophole: Absence of Advance Payment Provision 

 

The Minister Regulation No. 77 does not mention in details how to compensate the 

passengers or its heirs. Based on the previous and on-going cases, namely the AirAsia 

QZ-8501, Lion Air JT-610, and Sriwijaya SJ-182 accidents, the Minister of Transporta-

tion stands firm with one-time compensation payment. 

 

Unfortunately, the compensation did not always come promptly. In case there is any 

indication of aircraft manufacturer defect, which is one of the keys to prove the non

-existence of airline negligence,13 the compensation payment would take years to be 

paid, as the case of Lion Air JT-610.14 Such situation happened due to the release 

and discharge agreement controversy as presented by Lion Air to the passengers’ 

heirs. Most likely, the on-going investigation on Sriwijaya SJ-182 crash will share a 

similar fate— noticing how the Indonesian National Transportation Safety Commission 

(NTSC - Komite Nasional Keselamatan Transportasi) preliminary report mentions an 

indication of aircraft manufacturer fault.15 It needs around one year – which means 

January 2022 - before the Indonesian NTSC announce its final official report revea-

ling the cause aircraft accident. 

 

The absence of advance payment provision within the Minister Regulation No. 77 has 

put passenger protection at its ebb. Consequently, there is no legal obligation for the 

airline to pay the 1.25 billion Indonesian Rupiah compensation in stages. It is im-

portant to cover the basic immediate needs, such as funeral as well as the passen-

gers’ relatives’ private matters, especially where those victims were breadwinners. 

The fact that Minister Regulation No. 77 was enacted six years prior to the ratifica-

tion  of  the Montreal  Convention of 1999  could answer the absence of advance pay- 
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ment for passenger death and injury clause within the domestic law.16 

 

One essential step needs to be taken within the time being is to include advance 

payment provision for passenger death and injury. The practices within the neigh-

bourhood could become an example to follow. Both Malaysia and the Philippines re-

fer to the convention governing international flights in regards to death and bodily 

injury of a passenger in domestic carriage.17 This means an immediate payment of 

compensation will be granted noticing both countries have ratified the Montreal Con-

vention of 1999.18 

 

Vietnam, as another Association of South East Asia (ASEAN) Member State, also men-

tions advance payment within their domestic law.19 The liability limits for death and 

bodily injury also refer to the original Montreal Convention of 1999 limits, which 

stands at 100,000 SDR, as introduced in 2006.20 However, the airline has the privilege 

to set up such advance payment amount as recorded within the airline’s conditions 

of carriage.21 This situation provides a room among the Vietnamese airlines in deter-

mining the right measure in accordance with their financial conditions. 

 

Three ASEAN Member States, namely Malaysia, the Philippines and Vietnam, have 

shown a better passenger protection in regards to domestic carriage. In fact, the 

Indonesian regulation is left behind. Learning from the prolonged Lion Air JT-610 

compensation payment, the Minister Regulation No. 77 should immediately be re-

vised by including advance payment provisions. All eyes are on Sriwijaya Air SJ-182 

crash, as whether the compensation could be granted faster to the heirs. This is a 

momentum for the Ministry of Transportation to take action. 

 

Increasing the Liability Limits for Domestic Carriage 
 
The Minister Regulation No. 77 does not mention any automatic increase in liability 

limits calculation – nor any reference to inflation and living standards. As the regula-

tion was introduced almost a decade ago, the current amount of IDR 1.25 billion for 

passengers death is considered low and outdated. There has not been any revision 

towards liability limits for passenger’s death and injury since the enactment of Minis-

ter Regulation No. 77 in 2011. 

 

The Ministry of Transportation has two options in amending the Minister Regulation 

No. 77. First, they can just amend the liability limits taking into account the current 

inflation rate and living standards in Indonesia. Then a periodic review should be 

conducted to propose amendment on the latest regulation whenever it is deemed 

necessary. However, there is no guarantee the Ministry of Transportation could enact 

a new regulation on time. 

 

As the second option, the Ministry of Transportation can use the Montreal Convention 

of 1999 liability limits as the basis. This step will show that Indonesian lives, with the 

highest number of domestic fliers, are equal with all lives flying the international 

flights covered by the Montreal Convention of 1999. The latter case could be consid-

ered extreme noticing it will doubled the Indonesian IDR 1.25 billion for passengers 

death standard; but still realistic noticing efforts realized by other ASEAN Member 

States such as Malaysia, the Philippines, and Vietnam in protecting their nationals in 

particular when flying domestic flight.22 

 

Currently, only up to the Fifth Freedom of the Air within the ASEAN Single Aviation 

Market23 is allowed for member ASEAN Member States’ airlines. Cabotage is firmly 

opposed within the region. Noticing the huge amount of passengers and its future 

growth  in  Indonesia,  this  fact  shows the urgency to increase the liability limits for  
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domestic carriage in the country. 

 
Conclusion and the Way Forward 
 

Passenger protection in Indonesia, especially pertaining to passenger death, is still at 

its ebb. The heirs could not obtain compensation easily and promptly even though it 

has been regulated straightforwardly within the domestic law. 

 

The success to include advance payment provision as well as to increase the liability 

limits for passenger death and injury shall become a relieving news from the passen-

gers’ (heirs’) perspective. The loss of breadwinner(s) is never easy, and it shall be 

compensated in appropriate and prompt manners. Speaking of the latter, its pres-

ence shall provide a legal ground for the Ministry of Transportation as the regulator 

in speeding up compensation payment – as could applicable for the ongoing Sriwijaya 

Air SJ-182 crash. 

 

Finally, Indonesia could learn from some other ASEAN Member States legislation 

which extend the Montreal Convention of 1999 applicability to domestic law. This 

step shall guarantee the advance payment presence and automatically increases the 

liability limits. A definitive step to promote passenger protection within the region. 

__________________________________ 
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New EU ambitions in the space telecommunication sector  
 

Over the last years, the EU has shown a growing interest in playing a more active 

role in the domain of secure space communication. Following preparatory studies 

and activities, a new component named GOVSATCOM was included in the EU Space 

Programme to address user needs for secure and cost-effective governmental satel-

lite communication.1 

More recently, Commissioner Breton and industrial stakeholders have also expressed 

their interest in moving forward with the development of a “new integrated, secure 

and autonomous space connectivity system”.2 A call for tenders for the execution of 

a year-long study was published and a consortium of European companies (gathering 

major actors for a unique bid) was awarded a € 7.1 million contract in December 

2020. According to the call, this initiative will build on the GOVSATCOM component 

of the EU Space Programme and include the development of a new multi-orbit con-

nectivity system to complement GOVSATCOM preliminary services. The initiative 

would also promote innovative quantum cryptography technologies in relation with 

the EuroQCI (Quantum Communication Infrastructure) initiative.3 

 

The study will assess different elements of this new space connectivity system:  

 

• During the “Inception phase”, the consortium will investigate user cases and 

mission requirements and will provide a first round of recommendations in 

April 2021.  

• During the “System study”, contractors will provide a preliminary architectural 

design for the space and ground segments, deliver the service provision con-

cept and estimate associated costs.  

• According to the results of the Preliminary Design Review in December 2021, 

the European Commission “might put forward a proposal to the European Par-

liament and the EU Council and initiate the procurement phase.” 4 

 

The place of this new initiative in the EU agenda  
 
This new initiative stands at a crossroad for the European Union. It offers the per-

spective of a potential new flagship programme complementing Galileo/EGNOS and 

Copernicus and building on the GOVSATCOM component to further establish the EU in 

the space telecommunication domain. Such prospect confirms the determination of 

the European Commission to foster EU´s role in safeguarding and strengthening Euro-

pe’s capacity to address autonomously its strategic objectives, namely of the Euro-

pean Digital Agenda and Common Foreign and Security Policy:  

 

• Delivering broadband coverage to EU citizens and commercial enterprises, en-

suring connectivity in rural or not-spot areas and more generally bridging the 

digital divide.  
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• Offering cost-effective, reliable, resilient, and secure connectivity to govern-

mental and security users, in particular against rising cybersecurity threats.  

• Fostering EU leadership in digital research, development and innovation for 

key enabling technologies, such as Quantum Communication, Internet of 

Things, 5G and future generations.  

 

Furthermore, such programme, which involves the design, production, launch and 

operation of a large space infrastructure is certainly welcome for the European space 

industry at large. The space telecommunication sector is critical for Europe and for 

its space industry which is highly dependent on healthy competitive satcom markets. 

Yet, these markets, on which European satellite operators, manufacturers and 

launch service providers have been World-class leaders, are quickly mutating and the 

European industry is now facing uncertain prospects. In this respect, this project has 

clear industrial policy implications.  

 

Although the commercial viability of connectivity services based on large LEO con-

stellations is not demonstrated yet, it becomes increasingly difficult for Europe to 

disregard the various projects under (fast) development in the United States with 

SpaceX’s Starlink and Amazon’s Kuiper, in China and Russia with government-backed 

projects and now in the United Kingdom with the joint acquisition of Oneweb by the 

UK government in partnership with India’s Bharti Global. The level of risk incurred in 

such innovative business must be weighed against the risk posed to the European 

space industry of being left out of what might turn out as the next growth engine for 

the global space sector.  

 

Convergence of public and private stakeholders around a suitable pro-
gramme scheme 
 

The development of a multi-orbit secure connectivity system is a major endeavour 

that will be long and resource-intensive. Legitimate questions arise on the capacity 

of the public need to justify, by itself, such investment, in particular since the new 

Multiannual Financial Framework does not foresee any dedicated budget for that.  

Despite a political interest in the initiative, several Member States have already rai-

sed concerns about the funding model for this project during the Council of the EU in 

January 2021.5 The possibility to establish some kind of Public-Private Partnership is 

clearly put forward. This option also makes sense given the global and commercial 

nature (at least partially) of the communication services to be provided to various 

users/customers.  

Beyond the need to find appropriate arrangements for cost and risk sharing, the suc-

cess of any PPP necessarily entails some degree of complementarity between public 

and private objectives. This raises, in turn, the question of European companies’ ca-

pacity to build a compelling business case around this project. The possibility of a 

joint investment (purely speculative at this stage) may also pose a challenge to gain 

the confidence of private investors in the current sanitary crisis context.  

 

Finding a suitable compromise agreeable by all the (many) parties is clearly one of 

the many questions that the ongoing study will have to address. Following the recent 

announcements and discussions held during the European Space Policy Conference,6 

there is an undeniable convergence of interest between the European Union and the 

space industry, but a compelling case will be necessary to:  

 

• Convince all Member States of the common interests at stake to address both 

secure connectivity needs and industrial policy concerns;  
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• Establish the legitimacy of the European Commission in these matters;  

• Define the role to be played by the various public and private stakeholders, 

including Member States and ESA.  

 
Source: ESPI “ESPI Briefs” No. 47, January 2021. All rights reserved. Link: https://espi.or.at/news/espi-brief-47-
about-a-new-european-multi-orbit-connectivity-system  
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1 European Commission, “Commission welcomes the political agreement on the European Space 

Programme”, December 2020, at 4. Link: https://ec.europa.eu/commission/presscorner/detail/en/
IP_20_2449  

 
2 eTendering, “GOVSATCOM and EuroQCI: building blocks towardsa secure space connectivity system”, 

September 2020. Link: https://etendering.ted.europa.eu/cft/cft-document.html?docId=77642 
 
3 European Commission, “The future is quantum: EU countries plan ultra-secure communication 
network”, June 2019. Link: https://ec.europa.eu/digital-single-market/en/news/future-quantum-eu-

countries-plan-ultra-secure-communication-network  
 
4 Supra note 2. 
 
5 Agence Europe, “Member States cautious about the proposal for a secure connectivity constellation2; 
January 2021. Link: https://agenceurope.eu/en/bulletin/article/12640/22 

 
6 12th European Space Policy Conference. Link: https://www.spaceconference.eu/2020.html 
 

 
 

 

 

 

 

 

 

 

 

 

 

 
 
 

 
 

 

 
 
 

SPACE 

https://espi.or.at/news/espi-brief-47-about-a-new-european-multi-orbit-connectivity-system
https://espi.or.at/news/espi-brief-47-about-a-new-european-multi-orbit-connectivity-system


              55    

 

 

        ALMA MATER STUDIORUM  

 

 
 

The enforcement of  Regulat ion (EU)  2019/947 on the 

operat ion of  unmanned aircraft  

and the new ENAC UAS - IT Regulat ion  

 

Carla Bonacci  *  
 

 

 
The development of Unmanned Aircraft System (UAS) 
 
Over the last decades, the development of Unmanned Aircraft Systems (UAS) perfor-

mances enabled the use of drones not only for leisure activities but also for several 

commercial operations. This development has led to the recognition of the economic 

relevance of drones’ activities, as confirmed by the European Parliament which has 

estimated that by the year 2050 the drone industry could create around 150.000 jobs 

in the EU1.  

In this scenario, since Regulation (EC) 2008/2162 provided that drones with a maxi-

mum take-off weight less than 150kg should have been regulated autonomously by 

the civil aviation authorities (CAA) of each Member State3, national CAAs has adopted 

rules regarding both the airworthiness and safety of UAS performed in their national 

airspace.  

As a result of this approach, the European regulatory framework has become particu-

larly heterogeneous. In order to mitigate the effects of the legislative divergences 

within the EU and to implement the Single European Sky, in 2015 the European Com-

mission4 has proposed a major revision of the EU legislative framework for civil avia-

tion. 

The proposed revision has been accomplished with Regulation (EU) 2018/11395 , 

which repealed Reg. (EC) 2008/216 and introduced rules relevant to the civil opera-

tions of all types of aircraft, including UAS. Indeed, whereas No. 26 of Reg. (EU) 

2018/1139 establishes the applicability of its rules also to drones, regardless of their 

operational weight, since “technologies for unmanned aircraft now make possible a 

wide range of operations and those operations should be subject to rules that are 

proportionate to the risk of the particular operation or type of operations”. 

 

The "rules proportionate to the risk" referred to in Reg. (EU) 2018/1139 has been 

introduced by Implementing Regulation (EU) 2019/9476 on the operation of un-

manned aircraft, which is now the relevant regulatory source for all operations con-

ducted with UAS.  

 

Regulation (EU) 2019/947 
 

Reg. (EU) 2019/947 has been adopted in view of the development of the possible 

applications of the UAS and it has introduced rules relevant for several aspects, such 

as the safety of people on the ground and of other airspace users during UAS opera-

tions, the requirements necessary for the UAS airworthiness and the criteria for the 

organization of the activities and the actors involved. 
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Reg. (EU) 2019/947 has been enforced on January 1st 2021, six months after the ini-

tial forecast. The reasons of such deferral have been clarified by Implementing Regu-

lation (EU) 2020/7467 , which states that “the measures introduced to contain the 

COVID-19 pandemic severely hamper the ability of Member States and the aviation 

industry to prepare for the application of a number of recently adopted Implement-

ing Regulations in the field of aviation safety”. 

 

Indeed, the Covid-19 outbreak has further slowed down the process of enforcement 

of the Reg. (EU) 2019/947, whose applicability was already complex since some of its 

provisions consist in the transfer of competences in the field of UAS regulation from 

the single national CAAs - in Italy, the ‘Ente Nazionale Aviazione Civile’ (ENAC) - in 

favor of the European Aviation Safety Agency (EASA).  

 

This choice is driven by the desire to ensure harmonized rules among all Member 

States that can replace those established by the single CAAs under Regulation (EC) 

2008/216. The different authorities of each Member State will still be responsible for 

the operations performed in their national airspace, for the training of pilots and for 

issuing the necessary flight authorizations. 

 

Indeed, whereas No. 18 of Reg. (EU) 2019/947 states that, in accordance with para-

graph 8 of Article 56 of Reg. (EU) 2018/1139, the new Reg. is without prejudice to 

the possibility for Member States to lay down national rules to make subject to cer-

tain conditions the operations of UAS, for reasons falling outside the scope of Reg. 

(EU) 2018/1139, including public security or protection of privacy and personal data, 

in accordance with the Union law. 

 

Since the development of the operations that can be performed with UAS has made 

urgent the need for homogeneous rules to mitigate the risks, one of the most rele-

vant principles of Reg. (EU) 2019/947 is the proportionality of the requirements for 

carrying out UAS activity to the level of risk of the operation carried out. 

 

In fact, the Reg. establishes that as the risk connected to the use of the drone in-

creases, certain conditions of use shall be respected and the activity carried out 

shall be identified in different categories. In particular, the three categories of oper-

ations outlined are open, specific and certified. 

 

UAS operations are open when they are carried out by private individuals with drones 

weighing less than 25kg, without overflying assemblies of people, keeping the drone 

in Visual Line Of Sight (VLOS), maintaining the drones within 120 meters from the 

closest point of the earth’s surface and without carrying dangerous goods. These op-

erations do not require an authorization or a declaration by the UAS operator prior to 

the flight8 . 

 

Included in this specified category are those activities with drones that do not meet 

the conditions of open operations. The specified activities require an operating au-

thorization issued by the competent national authority based on a prior declaration 

by the operator9 . 

 

An UAS operation falls into the certified10 category when, after its assessment, the 

national competent authority finds that the risk associated with the activity cannot 

be adequately mitigated without the prior certification of the drone, the operational 

authorization to carry out the activity and the issuance of a remote pilot license to 

the UAS operator, pursuant to Delegated Regulation (EU) 2019/94511 .  
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The mandatory insurance coverage for drones 
 

The new Reg. (EU) 2019/947 highlights the need for UAS pilots to be adequately in-

formed about the national and European regulations “in particular with regard to 

safety, privacy, data protection, liability, insurance, security and environmental 

protection”12.  

 

In particular, Article 12, paragraph 2 of Reg. (EU) 2019/947 states that, if necessary, 

the competent CAA shall recognize the authorization to carry out the UAS activity 

only if the remote pilot issues a statement certifying that the flight operation com-

plies with national and European insurance regulations. 

 

In this regard, it should be noted that ENAC Regulation “Mezzi Aerei a Pilotaggio Re-

moto”13 of November 2019 required a mandatory third-party liability insurance cover-

age in order to perform UAS flight operations, expressly stating that the coverage 

should have been "adequate for the scope" (Article 32).  

 

After the enforcement of Reg. (EU) 2019/947, on January 4th 2021, ENAC has adopt-

ed the new UAS-IT Regulation14, which states, in Article 27, that operations with a 

UAS cannot be performed without a valid third-party liability insurance coverage. 

 

The new ENAC UAS-IT Reg. specifies that, in addition to being adequate for the pur-

pose, drone insurance must provide for insurance ceilings that are not less than the 

minimum parameters set out in the table of the Article 7 of Regulation (EC) 

785/2004, setting out the insurance requirements applicable to air carriers and air-

craft operators flying to, from or within the territory of a Member State.  

 

In particular, this table requires the minimum insurance limits for third party liability 

to be related to the maximum take-off mass of the aircraft and, for an aircraft with 

a maximum take-off weight less than 500kg, it establishes a minimum amount of 

750.000 SDRs (corresponding to 900.000 Euros).  

 

Moreover, Article 27 of the new ENAC UAS-IT Regulations establishes that, in accord-

ance with Article 743 of the Navigation Code, Article 1015 of the Navigation Code is 

also applicable to unmanned aircraft. This last rule establishes, in particular, that a 

damaged third party may take direct action against the insurer for compensation of 

the suffered damages, without the latter being able to oppose any cause of termina-

tion or nullity of the contract having retroactive effect. 

ENAC Regulation “Mezzi aerei a Pilotaggio Remoto” - third edition of 11 November 

2019, adopted with resolution C.d.A. n. 23/2019.  

ENAC UAS-IT Regulation - first edition, adopted on January 4th 2021 with resolution 

DG 01/2021. 

 

___________________________________ 
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