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Civil Procedur al | ssues in the La
i n Chi na: Choice of Law and Pr i m:
Particitpant s

Dejian Kongf*
Qi huai *2*hang

Abstract

In MH370 cases accepted by Beijing Rail Transp
is the applicable law in order of priority. Ho
|l ated by international conventions concluded b
foll owing Chinese rule of conflict. Whether tFl
contractual or tort Iliability makes difference
court. All the parties being supported by the
relatives of the missing passengers are the qu
speci al procedure of death declaration is con
operating carrier of MH3 70, Mal aysia Airlines
exi stence of other defendants depends on the ¢

Il ntroducti on

Beijing Rail Transportation Court has accepted
appearance of MH37Bepbai 8aMber hoMHBd7Ar écfla.stecs a s
As a further study on civil l'iability issues i
tive, this article makes an iCriotiicel a#dalawsi s
Primary Litigati &or Pahti diaparct s nf or mati on of
cussidoonr osdarctkiinint ati on @f eAsebejrifer Kong & Qi -
huai Zhang, Civil Procedur al |l ssues in the Law
and Limitation of Action, XV (1) The Aviation

Choice of Law in the case of MH3 70

l.0nternational Conventions

I't is quite complicated to deal with the issue
foreign el ements, where the Court has to make
international conventions and national | aw, i n
Al t hough China has relev@nt ipboVvVisiyonsuaih aisr .
ofTort Law,ofin@hiAmnai cl eGi vii2l14 Avoi alt3 6 noifmawref Ch
nati onal conventions concluded or acceded to
domestic provisions, ac@Gemdar amlg Rroi nAcritpil celse olf4 2
Law

nstitute C
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Article 1 of Montreal ConvemM®aon e(alresr etihnaatf ttehre

conventionoaaplpliinetsertnoati onal <carriage of perso
formed by aircoraanfdgr dtoui trewsaradarri age by airecre
an air transpoin thderctaaslki md MH370, it is obyv
was commercial and international and supposed
makes MH370 Lawsuits falling into the applica
said that the applicable |l aws are | imited to N
What MC represents is only the prior applicati
of MC is not invol ved, the Warsaw dV@n)venti on
and related protocols or other international C
ticular Chinese private international law, wil
2. Chinese Legislation

MC and WC wunify wvarious rules on relationship

the passenger, shi ppers and carriers, in part.
the jurisdiction and other issues, but there a
ity, the calcul at%i oandfs geampfeins ad i winl procedur
Article 33 of MC); all of them are hence | eft
could also be proverdt dirdd mr dtlhees ttertrmes of the tv
tions

Al though it is true that MH370 cases have been
not mean those cases have to apply Chinese | e
touched neither by MC nor by other treaties, |
apply Chinese |l aw or foreigrmhbawe @iprawgthh Chi
vate international | aw.

Gener al rules on the applicateilan edf cliawd ceha

are regulawedf byhe People's Republic of China
eigrel ated Civil( hReleatniadnshi tseWweome@Ghoiocasof L.
of C&Hi,nand Chapter 6 therCaefdidloarmwbfeiReg btilwe [r ul

l'iability issues draew omeci cel edf Hdbiwetgier Chii siflae s

the | awsuit based on the breach of contract an
former, the choice of |l aw mainly relies on agr
have the closest relationship with the contrac
regul ated by CAwntiilclAvi B8 8 oaoff bawt dbfe Chitnar, the
rul es under Art L aieGhnodilc ea nodf 4ldamefod pdiClhieedh:

|l aws of the place of tort shall apply to Iiab
mut ual habitual residence, the | aws at the mut
If the parties choose the applicable | aws by &
the agreementodlsrhadddiptrieovra,i IChi nese Court has t
on the nature of | edsalclbaism sa odCt dhireR goa vad -ntth & f

sions on the Cause owheArttitoem ©durCti vd ¢ ciChess st o
claim, so as to help the parties to make a pre
the right of action, to figure out case facts
Therefore, before the applicable | aws were det
of the claim for compensation i ni .ae.i awhetnharcci
MH370 cases belong to the di spute based on tor
According to ArtiColnera@2 adrawtd@3IChinlbebe | i a-

blfeor damages onk thealptaksamdgeproperty in the ¢

unl ess exceptions exist.
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urthermore, even if the |l egal basis of civil
d G6iyvil Avi ati o,n bLoatwh odfo nhsitnnac and internatio
rovisions mentioned in that | aw refer to the

Article 107 thereof. Therefore, it can be conc
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ar i eri vi |l l'iability constitutes contract | iab

ording to TArti dlaev ,odfd eCflei naa ci vi | aircraft
m to persons, the operator of the civil ai
ess it can prove that the haromlThe alhawved by
use illustrates that when a carrier causes
uld bear civil | i albiialbiitlyi tiyn ftoar tUl t 3 me chiafziaa e
aptefodtX lodw)of MOhiema er , if the defects of
or
t h

Q >0 — =

i nes ot her components cause the accident
bear e product IiabilitypractawdohgChbnar

refore, MHB8dVercddbemy amet | aw and contract |
e national | aw, whoiicnhciidse actaallliyy ycalfl adr t s
trake¢cording tCoAttriackte LANE dndef @hicha ms ar e
d to claim for co@ontcact i bdbwbofyGbiesad moor
assumption of infringement on wultra hazarc
ation products accordomng tLawadsheethiltras,nemda me
Ve, against the carri erc.aufsse tohfeaadkettiredrimi -nat i
e the i mpl emerindatt i onf adthé&dpparti es and the ¢
e of the case, in Chinese | egcaduspa acft i aes t
jointly in the Court and the parties. |
nce of <c¢claims, the cCowsd ocfiinaaudidyodireas ead omet
dependent choice made by the clnaoinmabnits. iFwr t |
epr i nci pl e, the c¢l aimant can only select one
petitive suits is not allowed in Chinese |
anged by the c¢cl ai mant before the commencemer
rst instance.
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3. Chinese | aw v. Montreal Convention

Based on the above analysis, the <c¢laimants in
bet ween the suit based on tort l aw or contr acf
whet her MC could be applied as tort |l aw or cot
are certain points of differ dénclei aobni Itihtey laengda Ir «
ed civil procedures Daotawéeomadi filfegri smtat Ebases i
betweewi l | aawn dsoynsntoenm | aw BgpsheMC and WC do not
themselves to the struggle on liability coinci
national | aws.

According to Article 29 of MC, <claims for «comg
ever founded whether in contract or in tort or
ject to the conditions and | imits of [Iiabilit)
ot her-coommensatory damages shalll not be recove
matter whether the claim is based on tort | aw
tions and | imitation of Iliability shall/l meet t
that national |l egislation could not make the i
l ong as that State is a member State. At | east
tation of I|iability, MC shall prevail
Therefore, here could be concluded that the |
firstly the MC, and then the WC,; if there are
venti onsaw tome Choice ohalédwaphpl hitma det er mi ne |
applicable national | aws, and the priority of
rul elsedinsl ation,Lawich QBumdly refer to the foc
pl es: (i) priority of new | aw over old | aw, an
er al Il aw.

Primary Litigation Ramstisci pants in MH370
1.Cl ai mant s

MH370 was officially declared as an accident b
ary 2015, and all passengers and crew members
the passengers are dead, the question who is e
not clarified by the MC, and therefore Chinese
the qualified claimants in MH370 cases. Unf ort
the aviatiConi s$edvoatignnbawtdhfe QRinrea al l aw on
dur €i (i | Procedur)e defwi nef tChhei napeci fic scope
cl ai mant s. However, atoobedpngt abi Amtofcl ehd 8y
ple's Court of Some |Issues concerning the Appl

onCompensation f or( hPeerresiomaaflt elrdl jmuerdyep m eetda taisons ¢
Compensation fobdb)) PRPermsdmavlsulinj warry sing from a peé
parties which can claim for compensation inclu
of support and upbringing for which the victim
or a close relative of the deceased passenger

been presumed dead in MH370 cases, so the pos:
being supported by the missing passenger i n |
mi ssing passenger, which may coincide in some

_
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A.Parties being supported by the missing passer

toLAwt ool €h29cef oftthleaw aavfs Chli Mfavour
g the rights and interests of the p
D & hiedesSntad,e obranattihen plliatcye of t he ma
shal pad@Apyli ¢! eGelMeBr adf Principles of t
oSfuoplploorvis :s hal | be bound by the Law o
e f
0

~ o wnw — o0
(7)) — D -
oOocCc oOQ

- = 3

S Q

lybetonaecvedi ng to the priority o
ice ofthalldw paofev@hilna However, nNo matt ¢
in MH370 cases, to define the parties
shall apparently apply national l aw of
pl aces are |l ocated in China.
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l'y speaking, there are two different me
parties being supported by the missing
, and (ii) theory of actutaHe sparptoiras. T
urpepfoertedt o t hose partiesn whoweghaldl ebs s
the deceased person was performing th
parties btonghsupaotries who were being
d person, regardless of whether that de
o do so. The Chinese judicial practices
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ording to ArtMatl eisa@ODC haiawld ,&f9p aorfti es being ¢
de: (i) the spouse, (ii) younger brot
their parents have died or have
at ability, and (iii) elder brot|
ther source of income at the same
victim has that abilitylho offer
pretations on Compensdeetfiionheesf par Peesobal ngng
taeskh mi nor to whom the victim is |lawfully ol
adult close relative of the victim, who
sour c®Ewen iinfcotmee above words used by ea
ntical, both of them adopt actually the
e S to be addressed here is that the ti
t shall be the day of death of the vi i
here could be concluded that the qua
minors and adults that were supporte
statutory duty at the date of death.
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Close relatives of the missing passenger

The scopesefretheivestom in a civil case is re
cle Y*TheofOpinions of the Supreme People's Court
pl ementation of the General Principles of the
Chi,nawhi ch mainly includes: (i) spouse, (ii) p
and sisters, (v) paternal or maternal grandpar
nal grandchildren. Although Chinese | aw does n
foetuisf the spouse of the missing passenger wa
senger was eclared | egally dead, the right f
|l aw after the foetus is given bi
ht si al happened before the birth
l aim for compensation for that fo

protected b
for civitl
support the
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C. |Is Special Procedure of Death Declaration r

Based on the above discussion, the preconditi
pensation by the qualified claimants in MH370
ave been declared dead according to the rele
tatus of death coul dnalteairiade rdtéaefgilael d. dedidtehher as
ormer is death certified by a metdhe all atdtoert or
s the presumed death by | aw, when the natur al
i of ti me, but the biological d edaetchl ar-e mai ns
on ofegdemeet h s to end the unstable | egal r
on with others, so as to protect the inte
0 cases, whether the missing passengers ar
he public, as no bodies (remains) have bee
ensure the <civil ri ghétrseloaft i vlees m@mir®sirnegc oya
rougfhi ctthiet i des | e ®tdh by | aw as soon as possi bl

ent international conventions in the avia
aration of missing persons or declaration
ese choice of | awawUadelChédrteclopé tthaawofof C
ers of the declaration of missing or decl
he habitual residence of a natural person.
ar on MH370, it is reasonable to presume t
cases have their habitual residence in

ational l aw that shoul d b&e merpdli eRlr.i nAccic-o
f t heendCiAritli cCleewi 18 Profcedur et bawi ot e€Clkisha
ty could submitthet peopppbbsc ateicdmr abi on ¢
of another citizen if hi s/ her missing st
ars after the date of an accident i n whi
sibility to survive for that <citizen 1in
rbeyl evant &pelkofityto MH370 cases, on
ed person, including the relatives of
party, could submit that application f
ger to the Court aftgra8sMpechodOtéqwhe
ident was reachad;redrvthecoautihde oir shdayned , a
icate accoCdivmng Rrbobiceldeartdo8 4dparvofveef tGhaitn at h
g passengers could not have survived aft

<
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wever, whether the | egal effect of the decl a
an government on 29 January 2015 is accepted

First of GahleyraArfPirchei pBaeatdiofArthel €i 185 L
vi l Procedurcel eLaarwt yo fr eQjhuiinrae t hat the decl ar a
ma d e pley fdl e@owhretr e habitual pl ace was | ocat e
mini saganhciveédr@adadwmrt do not have that right.
i is sure that the missinangrphesangensthant
ee above) is Chumpge@dytsutheas police depar
part ment for civil fadrfedigve,r ei ghhee@rowehan Maha
vernment or its agencies), whose declaration
ss it could be proved that the Chinese gover
e legal effect of that decl aration.
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conclusion, althoBghpr e me iBR e@dpubreti ftafeadC hiyn a h e
mpensation in the case of air crash 1is
sed passenger rather than t*hethbheceasedmpas:
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established derathet hacmi efi hgepassengers, o
uld beahbedorel a@aticeemeerafont .heTherefore, the r
e missing passengers of MH370 are not qualif
dure of decl aration of death of those passe
inese relevant Court (s). OQutside the MH370

i Transportation Court, al | other relative:
ght to apply for the declaration of death wi
al | o p pWhseen ttohei tabove happens during the tri
urt shall suspend the actionCawowvcor Promgedaor et
w of, CWwWhhah read@&@ has atoi bowsmust depend on t
other case which h@sndotrebemaea thecltudald aft
al procedure of declaration of death is term
Joint Claimants

di scussed above, all the parties being supp
d close relatives of the missing passenger ¢
e declaration of death. When there are more
gal action constitutes inherent indi spensahb
ich means all the claims submitted based on

combined into one trial by the Court. Curr
tes such necessary joint actions as the | aws
ich do not <clear the rules on the necessary

on for death damages. However, the former coc
tSeecific to MH370 cases, the Court shall n o
te in the a<tiiaomaasstht the action is insti
ose relatives and parties being supported by
er, if a notified claimant has expressly ren
tted to not add that party; if one is not wj
es not clearly renounce its substanti al rigt
oneclodi mants, but the civil procesdchwmwe does

t hat party (ACtwvclePivbcaddng4lUamecslf COhines e
w each c¢cl aimant is the independent | itigant

d it has nothing to do with the civil proced
ai mants hire the same or different | awyers.

Defendant s

e | egal relationships in MH370 cases are qui
ble defendants in each MH370 case depends on
tion contract. However, the possible defend
th contracting carriers and the actual carri
used by defective design or manufacture of
pplier thereof may be brought to the Court b

Contracsing Carrier

der ArtictenBPaofimgf,eragrierthe carrier who
act of <carriage with a passenger or consignc
n Airlines had a code sharing agreement wi t
ich the other codé oTfheMH3f700r ewasi fCZ7h4e8 passen
cket for Cz748, the contracting <carrier WO |
370 cases.




AVIATION

It is the same case for other airlines that sh
45 of MC, the c¢laimants in MH370 cases coul d n
action against the contracting carriers or act
carrier brought to trial shall have the right
participate the trial. In the case where the
MH3 70, Malaysia Airlines would be the only qua

B. Act ual Carrier: MAS/ MAB

Even if the cause of MH370 accident has not be
Mal aysia Airlines is the actuailshaai migerd | o fyghMH.
Mal aysia Airlingpeslinigehmillli tbye awi tthheot her contract |
Article 21 of MCereglliabéesitwor Mgl emesi ashAch-r
|l i teos underftaaklet nloi abi |l ity below 113100 SDR (th
the future). But for damages exceeding that n
fault applies, according to which only if Mal a
its representatives do not have fault for the
due to the fault of the third party, Mal aysi a
ity off the part upon 113100 SDR. At current s
has not been <cleared, it is impossible for Ma
sumed fault on it, which is a good point for
|l ines could consider to apply for the suspens
cause wil/l be established, a€Ccortdi Pgotedut e mL Eé
of Chiwhich readd&@taerfelircwmst ancesdé.f quiring
Mal aysia Airlines overturns the presumed fault
tion 2, Article 21 of MC, it is suggested for
caused the accident in time. However, Mal aysi
proper defendant in any case.

I't should be notedotHaMat Ag s(iMadhBaiytsiitainresAiofl i ne
tem Ber had, MAS) has been demrcdwl eMaltaoy shiea tAiarn s fi
(Mal aysia Airlines Berhad, MdABYsi ancérdl nget 8y
Berhad (Administf{hbawonj MNMalt agbild Act 765) . Ho
only deals with the transferring issues betwe
contents thereof is more similar to the agreer
obligations in private | aw. Therefore, Beijin
recognize the | egal effect of l'iability tran:
(claimants) in MH370 cases accept that transfe
accident and I|iability were occurred during th
er defendant i n MH37O0r ecgaissetse r ebde f olrne aidtdiitsi oche

Articl eddr aff Principlegswhifch heehgunvadmr $Eanw er -

prise as Legal Person is divided or merged, i
joyed and assumed by the new | egalé6,pleke son t ha
cl ai mants shall be al-defvenddamwmt cl @ai m MABt alsi ali
C. Other potential defendants

Before the cause of accident of MH370 is deter
are other proper defendants in addition to ac
contracting carrier remains open. However, for
cases, the litigation strategy <could be 1|isti

4dz@K the manufacture of airc+Rafytckg8ba-i hgin and

9 _
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pur I nternational Airport, and the insurer of
the future to be connected with the defective
try to apply the | aws where the act of tort o
defective product in question was produced or
Concl usi on

Unfortunately, MH370 is stild]l mi ssing, but t h
continued as usual to end the unstable status
i ng pasdsfemgdriss. For t hat pur pose, such civi
Choice of Law and Primary Litigation Participa
vance, the sooner the better, so as to promot

H370 cases.
First of all, the applicable Il aws in MH370 cas

evant international conventions and national legislations, in particular the Chinese
l aw. According Gen@rmrdli cPrei nMAi2plodsrdofArt hel €i Bi5I

of MC, the sequence of | aw application should
vant protocol s, other relevant international

national | aws determined by the Chinese privat
in MH370 cases are based on contract | aw or t
result of the application of l aw under Chines
choice is made, the application of MC would re
Secondly, the scope of plaintiffs (claimants)
at current stage, but t hat i s not the case f
MH370 have bee mi ssing more than two years ac¢
for them to survive, the parties being suppor
and close relatives of the missing passengers
the above qualification as c¢l aimant has to be

of speci al procedure of death decl aration of
scope of proper defendant s, it is stildl unst al
still a mystery. But Malaysia Airlines, as the
proper defendants in MH370 cases.

At llaestt ,us continueéto pray for MH370

'The paper is only for academic research, without any of
The authors thank Professor Al fredo Roma for his wvalual
responsibility remains on the authors.

2Giemylla/Eshmid (editors), Montreal Convention: Coment a

Articl3e 29

As Chinese contract | aw does not support the claim for n
ants to choose |l egal basis on tort |l aw as |itigation stra

“Reply of the $upCeuret Pewmptiilte request on whether the deat
vi ewed as | egacy, No. 26 [2004] of @h€o€iwvil Division | o

®S. N. Strutt, Out of the Bottomless Pit (Paragon Publishi
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Body Scanners within Airport Secu
Security or Pri vacy |l ssue?

Ri dha Aditya Nugrahat*
Jinyoung Choi **
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Umar Farouk Abdul mutall ab managed to outwit th
dam Schiphol Airport in the Netherl ands, and
plosive PETN i Howeweder wear attempt to bomb
and he became enveloped in a fireball unt i |l f oo
and restr‘ai Agdt hé mbomb was | iquid, met al scanr
nol ogy at that time, woulP.d never have been suf
These attempts, and in particular the Christn
gl obal consent that airport security technol oc
mu s t devel op, especially within European gl ob
Heat hr ow, a fi.d Umrdaenrkdfewretl oped or poorly maintai
would trigger thei ncolsusdionfg cavisrtloimeerss,, passenger
taurants. A huge amount of investment and eco
at stake.

The security threat to airlines, especially t
pared to the threat in the past. The aftermat
shown that aircraft can be used as a mass des!
on the ground. The fact that air transport ga
other transportation mode makes it a main tarog
I n comparison, trains and buses have a | imited
track or stay on the road. On the other hand,
thing in the air, on the ground, or in the oce
port security, airport stakeholders should al w
vel opments in security technologies.

FuBlody Scanners: The Last Guardian

Today we are witnessing a radic&dcusrhiitfyt tihnr esad
have evolved from older stories of passengers

hi ding explosive |liquid or powder. The combi na
poses more problems than a gun or knife. It i
fubdbdy scanners is a solution for fully screen
traditional met al detectors could not detect
check probedygy. stahhers need only take a few se
tially prohibited item& Ibodytedvhon et lne hpas sneom¢
take |l onger.

There are twobadyyescandnefrusl:l the millimetre wayv
backscatt é&r Traec hfinremer wor ks by sending radio
produci ngdiametntsri @en al i mage by measuring the e
while the | altewverlay$ed ol cwckiamen sai otnvad i mage of
body Both typesyoscédmhérs aim to detect what |
down check could turn wup, but what a met al de
plastic or chemicalmeeapl osi weesapamd #non a pock
strapped to one's body. Even on rare occasion
objects set of f a met al det €ctlotr , devhii wenr ss hao uV

strong message to airport authorities that th¢
prevent such unfortunate events.
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Within European airlpodysscammeremnusei ofopgtuildnal ,

ry¥ Foll owing the advent of their usage, the E
troduced a | egal framework dealing with the us
ulation No. 1141/2011 and Regulation No. 1147/ 2011'? The use of any typ
security scanners must be in compliance with
various issues, such as imfotr éttnidomh ecafl t BU amlida s
safety issues of t*haen da iprapsdsretnTgense ey abbi s hment
these | egal frameworks prove that high | evel s
EU

However, Europe, especially EU Member States,
forcement of this regulationbwdy hscocaemgraerds. tDh
Net herl ands, which failed to detect or preven
tempt, agrees with the use of scanners, as doe
hand, the Germans candc ttshcea nbmoedays i ss@ga mran evrisr t u al
seaffchBerlin had strongly expressed the fear wt
posal that German authorities®'creanyt @heg ptimansf or 1
T o &’ Most | iGgkel gadteirdom nhas something to do wit
zens were |living 24/7 wunder Stasi reconnai ssan

vent something similar from happening again.

Passedhgeealst h i ssues are also a -odgesoaammert,he
due to its side effect on human health. It is
security checks for 100 million airline passe
get cancer due -t ashihenaeyd esXcaafn dfedThhneorleo giys al so
chance that thbtedyusscaonfnefrwisl lcoul dDNAmMmMagki plasser
can also trigger cancer; reltevHopefrelslemrcaséar
and following developments wil/| advance techn
human body.

With regards to privacy, new technol ogies hav
i nvasion o6®&prpiasascyn.geSchi phol Airport has intro
any findings from original scanned body i mage
named-bodlyl sc@rmranrs tydislcaommeers to avoid potent
tive privacVhe ssame i s a response to growing
privacy of persons with physical particulariti
to anyone, and of per donBhevwid hwasla gid ®aues aofeadw
an who were rejected boarding at Manchester
scanned citing a religious reason. Even Pope |

may violate Tunann tdiegnUkR,y it has been recogni z
of -boddly scanners on chil dg e@hiclodil Rlo rvrfind raa peh yt hle
Thus a comprehensive security scanner along wi

be used as the | ast guardian for airport secur
Does Privacy Stil!l Exist in Airports?

Privacy is a very vaWebestteerr ndi cTthieo nMeryr idaeni i ne s
dom from unaut hdr iSdenp liyntsrmpesaikomg, privacy mean
one personal Il ife which ar & hoirddeelni niirnoant i uonnw aonft
det &8i ' Bhe | atter definition seems more suitabl
situation in airports. However, not every <cou

one prilvacy
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This |l eads to the sitwuation that airport secul
portance of privacy is not recognized wild/l | ac
it comes to security standards.

In the United States (US), there are debates
against unreasonabl e searches and seizures in
may present an exception to these rights, as |
seizures are reasonabl e, but there is uncerta
ne¥s Passengers in the US are given a chance t
board the aircraft before wal?ki Agushtbeglipasseen
ged& r@&ehoi ce i s sé%n as consent

The |l imits of a reasonable search may depend
contact in the inspection. Prédbdyescannmay andr
pat down measur es &depearsdinmmg ocmtamre or experi e
passengers are given a choice to choose one of
often are not provided with sufficient chanc
measures, especially within jurisdictions wher
nized. Airport ignorance is one main cause. An
the commerci al aspect, especially the pressur e
port efficiency.

Promoting @rasgshetngteor spri vacy may be achieved si
nouncement before the security check. The prob
favour of such a promotion due to operational
The more passengers are made aware of their ri
tire security check process may become. Furt he
airport would be required, for instance in ord
tain a sufficient l evel of training for these
procedures.

Within the competitive atmosphere following t
there is no doubt that airports areamore afrai
lines, which contribute to airport profit and
po@ét reputati on. I n other words, passenger pri:
efficiency |l evel high.

Not withstandidgwgpr ipaasenper airports, which is &
guar ded. This could be achieved bydrriagihstisng putk
to privacy.

Potenti al Privacy Concerns at Airports in Int
Rights Law

Article 12 of tohUen i Ureirtsead Matcil am a tii*otnatoefs Humar
t hat 10 pornievacy is subject to arbit@aryghhbter fe
to be protected by | aw against such interfere

Human Rights does not p&opiideaay deifgmi tioar off s
sensus on a def’tniThieoefofeprivaéc¢y required for
interpret the term according to Article 31 of
Trea*tidsnn the European Charter of Human Rights
sures the righ®%t tpoivaspedti fene which?3*i s inter
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As provided, international treaties do not pro
respective provisions. This may trigger diffic
cy to the-bosdg ofcammlelrs at airports.
Nevertheless, in general, nationalés rpergiuvlaactyor y
and reflect more detailed definitions in their
ia, the right of privacy may be categorized as
privacy, bodily privacy, privacy of communicat
ot her s, territorial privabwydysscaehateed &b ahe
The Australian Law Reform Commi ssion defines t
be interrupted in domestic or public environme
or | D3t h@&hbe&susbeo doyf sfcuanners therefore falls uni
ritorial privacy, which should not be interrup
The right of privacy is recognized also in th
mentions that posi vparciyvaitse titnaftoramag i on i's col | e
protected, and shared, and that one is able t
shat¢edAccording to the aforementioned wunder st a
body has the right to enjoy privacy. However,
cy is not fully aphpddedscanndres uate aifr padts.

Current Domestic Practices within Airports

for mer guard from a private security compa
ards within airport security is that they ar
itted by met al detector &6 ibnesht@vaiddwanfano b @aer vi n
rs, including the sense for security awaren:
|l ogy development. Airport security guards as
l ow them Gwaldtehamortehose machines, for exampl
cogni zessgemebunees.

~o S~ oaQ >
®—0o03c

US, common comprehensive security measu
. bottled I iquids scanner s, ebxopdlyosi ve t
rs, al so known as Alvamoued diomagitndeT esalrr
y scan everything, namely your fingerpr
hole body. By passing these checks, pass

< —Tunw o —
O 0O O >
<8}

rael , a different met hod has been wused.
i t’8 Bashoubawwith an exception in case
hat provision becomes the ground for p
ng met hods which are encouraged within
rrot aheasksurity check process is starte
rt, when <cars approaching Ben Gurion Ai.l
s asking one or two questions on their vi
evealing an Arab accent, could trigger f
af?rport

~0Q@® 0T O~ —
>SS c——+= 0I5
® 0 = o

T —~—"+30 _

—
=
o

tracks are available at Ben Gurion Airport
usually wild.l be waved through after a brief ¢
Arabs ahawinoom visitors who wil!/ be taken aside
thorough |l uggage “dnd physical <checks
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Besides thd&ephasenggrsreligion, and national i
behaviour patterns, travel information, and i
when conducting profiling and deciding whether
screéeneRespite | sr@dpltotdédstd ocftdizeosi mination
gl ot security agents-banyg tskenabsence &fenf Glulri
their successful met hods deserve recognition;

bombing attempt when a bomb wés gplrdrftradc nwi tshib
targeting the EI Al 016 fl‘fght to London Heath

South Korea is one of the count r ibeosdywhsiccam-has
ners since 2010. A noticeable point is that ne
gal framework to vabiodygtesctmeeunseadvf afupbrts.
however objections brought by the National Hu
and vari-pgawsvwermoment al organi zations. Argument s
mostly of their l ow efficiency in defecting p
very thin | egal basis for the introduction of
har mdonprivacy and freedom, as well as the pot
tionalities®and religions

Currentbhgdy fa¢cadnners may be used to check onl
been analysed as a threat to the safe operatio
senger s, or who have been reported by interna
these subjects object -btoodyg osi cnagn ntehrrds, u gilohdey hseu bfj uel
mu st be inspected thoroughly dfiretThéyaibyparitrp
operators should fac-bbdyaseaandre®pscatenfuogl trh
result on fixed artificial i mages of human boc«
This should -epableethei onw of ficials to confirm
cious part of the body.

With regards t-bodywwpananmerfudnder went a trial
t weldvaey period at Kansaf?® ITnhtee r Mian ii ©®tnray dfi r pband

structure, Transport and Tourism of Japan stat
ners would be tested until December 2015 at ot
Kor ea, Japan did a t rbioadly ospcearnanteiro nwhofc ha st wiwle
shapes in 2010, but due to the issues of inva:

The newly developed scanner to be tested was nm
the problem by not d&efbiondiyn gs htalpee poans ssecrrgeeern. Mot
ation levels of waves from the scanner are lower than ones from usual cell phones,

so it decreased the concerns of *“th&@hbamanideus
try planned to install/l the scanner at all i nt
before the Tokyo Ol ympics.

The sitwuation in Indonesia, which is the bigge
in ASEAN, is another sHatrtya IOnt asi W&t iodn &lo ekiamp
are airports which are still without! porroper ai
even have no airport! sTehceurre twasf emceasd ialn |l whi
snuck out into the aircraft wheels in Sultan S
rddakarta GAR21T7VTW thsgbt such as this, any securi
passengers with their cabin luggage at the air-r
could put dangerous goods into the aircraft fr
is more i mportant than debating what Kkind of n

nesian airports.
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Fortunately, since 2015 the Indonesian Minist|
its priority to build airside security fence i
installing metatayeseanhhrewmsnandhaX of ficial ann
it could be concluded that <c-bopdgnskawnhbesei ns]l
donesi a

The burden |ies with the airport management al
vise the professionalism of their employees. £
cannot be tolerated.

From Stoma Patient to Peeping Tom(s)

Wh a't happened in Nigeria reallyyodsgs sshooked t
used within major airports in Nigeria were be
members from the Federal Airports Authority of
chines to watch naked body i méigelsn 020X & mailte Wpa
di scovered thmaakdupdrnigodsf ft he Nigerian airpor
would often stroll from a cubicle | ocated in
the body’3sddanmserems that tHFeEenwerBebping Tom, 2
substituting the digital version for reality.

Passenger
at airpor

S may become victims obdodyes eamrhrmenrce d
t

stance em
s
u
t

just because they |l ack awareness
| oyees &b ediumidc ltehed s crmmtneal ways have
ject passengers. This can |l ead to
Considering thhedyposeanmeamg etro ot
, the industry, governments and al
n (1 CAO) must seek measures to prev

de wi t
gious i
ma
Or
ri

n o

s
i

V5 0 T

dig
ani z
hts.

ti

QQ SO0 " W

Those who are under medical treatment also hav
being infringed. Stoma patients could trigger
detect orbodry fswlalnner , which is more sensitive
made o The nor mal reaction from the securit
w h gers the beep. When the answer comes
be ched also by other unknown passenger
t he
r
t

-

me n Net her |l ands@astshhec i Rt olm htasmaagp a&te
t h

(¢}
®

t security authorities that the pati
hat the patients wi Sl be treated in

>
o}
>
o

ically, this Dut oh amt daodt dfha da md o engiersg :on
y and medical records from the on
er health cases, for example for
transplants, and those with other diseas
within the Huwnan sbcaadyn.erfulslhoul d have a tect
medi cal device placed on or in the human bo
a professional airport security treatment w

oo =" T

oL O ST ——

(9]

ase of US Marshals was interestifng in co
s

e n
d canner operatopoatntt md wedumnirtiydackeoauk t |
E
m

—~ <

Hiinvtey t housand body i mages of public serv
|l eegalAl gap from the machine all owed saving i
g, and evalwuation purposes, but they were

- — 0 o o

y
h
0
d
I
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Even though the agency announced that such cap
ed when the devices ad&rYeitndoasl adt ameanr pbat s
security staff could not turn these capabiliti

To prevent 6fpracmefngelrisng as though they are bei

Tom surveillance, in the EU, passengers are en
body s%TanPaesrsenger profiling could become the

has been actively wused in Israel with great s
combined profiling methods with inteldligence

Enhanced Passenger AssessnmenfThangr €@geamansceénl
initiative in 2010, h?a sS uccohs ta UISIDg 2 4p i crei | fl d ro n
security high and @gprrdtvectyi raghdp esvrseenndeirrs her , th
Success i mplementing profiling methods could b
of -bodly scanners only for specific destinati or
has become real. For exampl e, security measur
could be tightened by requiring all/l passenger ¢
detector test (i fboaryy)s,catnmepassvha Ifeulplassenger :
destinations could still opt out of passing th
Promoting Passenger Privacy and Data Protectio
A legal framework on data protection does not

protection is regulated untdaenrd DRergeucltaitvieo n( HEEC)N
45/ 200 However, there is no specific legal frar
sendgdeessonal data protection. General ly, t he g
is to protect consumers from their personal da
ot her research purpose without their consent.
becomes the ground for airports to set up a cl
to do while screening amidmpgesessing the passe
Whil e the Europeans can be glad to have a harm
and privacy, unfortunately, the same situati ol
the worl d For exampl e, I ndonesi a, as one of

aviation industry, stildl has not enacted any |
the I ndonesian Data Protection Law is being p
|l egally speaking, there should be no high exp
privacy within airport security measures. The
and awareness of human dignity or even the Goo
Technol ogy inventions in the form of automati
the solutions to promote passenger privacy. Th
on medi cal and any other | ife supporting devic
fubdbdy scanner screen, the airport security st
for handling the situation privately. Chil dren
oritised. There i s-btody paetaemteirasl ctohudtd ffulilght e
cause trauma, thus there must be special pr oce
compani ment . This issue has even escalated int
raphy issue wi®thin some states
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Body Scanners and Cyber Security: Does it Ring

Considering howbpowestahnar fadh be when being
terrorists would probably Ilike to distract thi
an attack on the targeted aircraft by passing

The distraction i | f could be conducted wusir

t se

airport security server aiming to create | oop
has become a new battleground for the terrori
strophic threat for airport and aviation indus
i é°%

As one of the worst-patcdmiwrwiotshi rf rare airr paret co
tially become the gate for cyber attacks, par .
systems, in thody conamrixzs SiudDédl servers and th
ty systems could also become another gateway f
accept and realize that aviation safety also r
call for amending I CAO Annex 17. The | ast ame
Counci | on 7 December 2001 in order to addres:
by the events of 11 September 2001.

I nternational organi zations such as the Airpor
nati onal Air Transport Association (I ATA), | nt
| oBAsssoci ations, and I nternationai NCERMIOhLAI Pol
must also be invited to provide their input. T
further delay the realization of how dangerous

Conclusion and the Way Forward

One of the main questionsdoidry rse@amertso itshea uWed
Il s the wultimate airport security check equal I
tion may be dep@mdemntpreoen asttiaotneson privacy and h

The use of securityasmhiconeesmef alomdet elctors to

ed fbwldly scanner s, has become dbommorscaBacdrsoias
Ni geria are more useful for spying on female g
attacks Iike the Christmas Dabyo doyo nsbd anrgn e rV8i t cheon
be considered as the’'Pertpiumyg. Tlor todn athel y2,1 an
met hod, which does not by any means reduce the
ing, is also used in |Israel with great success
However, i mpl ementing I&raecceBshulGuprohi IAi mn@c
not that easy, considering that each airport

nati onal | aw @8sn d nidtag dc iotni pensvacy, also not to
vol ume. While both internatdtamdlfi &and od ames tiinc
Gurion Airport is relatively small, ®onity aroun
was between three or four times higher in Tol
Heat hrow (73,408, 489) /Jaacrkds oAt |(abt, aD utea r83t99f)ti hed d
|l arge volume difference from Ben Gurion Airpol
security agents with thousands of training hot
rael i profiling method in gl obal hub airports
and humans vary depending on passenger vol umes
l'itical situation and such.
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An efficiency issue during airport security ch
and gl obal hubs. Someti mes airports distinguis
of carriers-ssesuctche acaonsdtulabifvolri neexsa.mpl e, when f|
with EasyJet from Amsterdam Schiphol, passenge
nated fcoostl oowarri ers. Mo s t of the security me
while the other passengers for full service ca
with-bbdlyl scanner s. This dual security system
sidering metal detectors wusually end up in add
do not know where the beeps come fr om, t hus |

onds per passenger.

The urgency of having a data protection | egal
i stence could become the grdpuenrrd ofnarl pradtae catnidn g
tablishing standard operation procedures among
security must also be considered as one of the
especially comsiderangetopgaywy the internet.

No doubt, a balance between innovation in eff.
within the airport security issue must be disc
Finally, recent Zaventem Brussels Airport and
2016 |l ead wus into further questions whether t
from aircraft to airport. I f so, airport secur
fore the airport entrance; from the parking | o
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The | mpact of Brexit on the avi a

Anna Masutti* _
Al essandr at Laconi * *

The EU single aviat i®onl amagreksett ainsd tnhoes twosrulcdc e s s
regional mar ket integration and | iberalisati ol
the British referendum, the aviation industry
of t kceal derdedkwhi ch raises a number of questi on:
the aviation industry, currently regulated to
l evel

However, the referendum result itself does nof
ing to Article 50 of the Treaty on European U
|l eave the EU should give for mal notice of tha
initiate the withdrawal process. Hence, not wi f
UK currently remains a member of the EU. Rul e
the referendum continue to apply wuntil any
reached.

I n particular, being a member of the EU, the L
rights negotiated at EU Il evel, which enabl e ai
erators to act without restrictions on capaci
State, the UK is also benefiting f-Emcbhe- Eurc
tries, such as the European Common Aviation |,
Open Sky agreement enables EU and US airlines
tions on both sides of the Atlantic, establis
flights between the EU and the US. This | egal
t ween airlines and can result in more choice a
| f no arrangements for the aviation sector wi
the EU and/or one or more individual EU Membe
the procedure established by Article 50 TEU, t
i ng:

Access to the EU aviation mar ket

Wit hout an arrangement between the UK and the
access to the European sky within the EU and
in other EU Member States benefiting from the

The UK c¢joailnd trbee ECAA as an independent count
cess to the single aviation market. One might
reqguire the UK to guarantee close cooperation
the®UKaviation rules and standards maintain eq!

'our thanks to John-@Blaydeowu&, CCobkBl tanthis most wuseful o
the drawing up of this article.

*Rat ner at Lexjus Sinacttaerwmrwe dci Rrmo fl & sad oyr &
Law University of Bol ogna
*Feaching Assistant of Air Law at Uni ver si
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wi || require the UK to guarantee close cooper
that tsheawiKati on rules and standards maintain
EU (for example, in the field of the EU Emissi
Security provisions).

On the other hand, the UK could negotiate a b
EU, taking the 1999 Switzerland/ EU bilateral
from the first option, such a negotiation cou
consuming if the UK government would try to de
To give one significant example, the Switzer]l:
Swiss accepting freedom of movement for EU na
for the UK to accept, at any rate without si

main reasons for the outcome of the UK refere
of movement .

The relationsBUpsownthi @®n

Traffic rights betBWw emno urhter iUKs a(nAli rnoSer vi ce Ag

traditionally negotiated on a bilateral basi s
have been increasing moves to develop-and agr
EU basis with third countries, thereby all owi
to operate to the third country and airlines
Me mber States pursuant to such agreements. Th
er numerous other regul atdtprypt essiuens, émnKkier opral
competition, safety regulation and security. |
benefit from traffic rights with relevant thi
EU aviation agreements, rather than by virtue
|l eaving the EU, the UK wildl have to negotiate
exampl e, the US, Canada, BraziiMeander pansaant
Agreement , with numerous others as, for examg

i
tionship with Serbia.

It seems clear that fast negotiations during
bliyensure British airlines to continue benefit
no-BU count riiileni mingde di sruption. Evidentl vy, t
negotiate aviation agEWHemeunhsr wesh other non

Moreover, because of the Brexit, UK airlines
Article 5 of Regulation (EC) No 847/2004 on t|
air service agreements between Member States ¢

that Community air carriers can be eligible f
Air Service AgrE&€&dmemntuuntwiths. n&K airlines wild/
take part in the distribution of traffic righ
on the bas-dssofi mi mothory and transparent proc
St ates. Equally, carriers from other Member Si

sion in the UK.

Legal framework and technical regul ation

The European directives transposed into UK | a
peal ed. For example, the Airport Charges Dire
2011, and it stildl continue to apply, requiri
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charges paid by airlines are not applied in a
affirmed that the i mpact of Brexit on airport
However, most EU secondary | egislation are, b
tive, and thus are not transposed into UK | aw
result of the EU | aw principle of direct effe
The only UK implementation of them is by way
for failure to comply. These wild continue t
meaningless, as the wunderlying | aws wil!/l no |
therefore wileatalcdar stooner er al | of the EU regul i
modi fications.

It is evident that, referring to the air carri
the UK to maintain substantially the current |
ment should find a national |l egislative tool

tion having the same contents of the recalled
other regulations ask necessarily for a negot
|l ation 1008/2008, as we will see in the next |

I n any case, the European Safety Agency (EASA
remain) fundament al in relation with most asp
design and production of aircraft, their oper
oversight in relation with air traffUiaiservic
service agreement, the UK would most probably

EASA regulations, but this would probably coir

Nationality of airlines

Further more, the question concerning the nati
l' ysed. The airlines owned by UK companies havi
now able to operate anywhere within the EU be
ment amnddi sncorni mi nat ory mar ket access.

According to Regulation 1008/ 2008, an airline
competent | icensing authority grants a |icenc:
carriernnmest d&laive its principal pl ace of busir
and EU Memb-eamd$toat eemsati onal s ofmusU Mesmb emo rSet af
than 50% of the airline and hold effective col
in Article 4, letter f), of Regulation 1008/ 2(
Lacking a European passport agreement, an

up operations in a EU Member State because it
requirements for the issue of an operating | i
and controlled by EU national s. Moreover, suc
tionality/ownership and control restrictions |
or wishes to establish operations in a EU Memt
From a commerci al point of view, it-cebobul d be
carrier iRyemaihrlajsarecently decided to invest a
2017 after the Italian government planned to
port taxes. Thedadame eopamedwiodm dintoitorbse possi bl
UK carriers wanting to expand into EU Member ¢
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For exampl e, in ltaly, EasyJdet of fers a sigr
(cabotage services) and, according to 2015 E
EasyJdJetthisrdheair carrierf oopearuarthierg oifn platsasleyn g ¢
year .

I f the UK is unable to gain the same air traf/
as it currently enjoys, it is possible that U
themselves®. elAsewhars , Il i ke EasylJdet, may consi
turing their businesses to continue to benefi!
the absenc®8refki & postation deal with the EU, a
to be able to show that their principal pl ace
and that they were majority owned and effecti
UE Member State. Apparently, EasyJdet is in tal
based in Hanover with the aim to have a EU ba:

Consumer protection

Unl ess Regul ati-enaetéd200d wsl Freonly apply to
Brexit on flights from another EU country.

Al t hough the UK has historically advocated hi
is known that the airline industry generally

airlines is too high especially with regards
extraordinary circumstances.

Should the UK wish to remain in the single EU
that the EU would require compliance with Reg
becomes a member of the ECAA agreement or enf
with the EU.

As exposed previously, the UKtwywpg &ahoustfandpo
agreement, which effectively applies the EU a:
not wholesale. But it must Heiunderoluinned tahat
vices agreement requires wholesale adoption o

UK sought not to continue to apply EU aviatio
adversely i mpactdbdemasetisc airlines

Qutside of pure aviation issues, most current
emanates from European | aw: product l'iability
unfair consumer ter ms, alternative dispute re
mation and other r eqwiormenmeeIrctes arnal atnilngr et s ad es
tion regarding general consumer protection | e
| egi sbiate. onUK | aws transposing directives wil
tions will -ennoatc tuendl.ess r e

Emi ssions Trading System

Even if muckh obrtdeéret UKnvi ronment al policy is
the UK government has set ambitious emissions
uncertain fut@reobft 8ahd UKmMmpliance requireme
change policy and the EU Emissions Trading Sy:

consequences on the aviation industry.
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I n October 2016, the | CAO assembly is to repo

European Parliament on proposed measures to
gl obal -bmaasrekdetmechani sm for international avi afl
the | CAO proposals is yet sam&nmwsvoigbd Iceoeave nUkt
airlines in a more positive financi al positio
potenti al reduction of costs seems to be a s
access to the aviation market in the EU, and
could be reasonably established by the EU ins
fects of the described financial advantages.
EU standards is | i kmlegwKopeachiacwpcitmerize ENT® fi e

Conclusi ons

The Boexit world wildl be shaped by the exit
the EU.3TheaBWrs have call ed f das Bsroonaials tpoo sl-
sibl e, although painftfahdt dat nptowasns may bel c
aim exit adéunintecwoswlad i |y prdl ong uncertainty

However, the process wil/l l'ikely take a few y
remain subject to the | aws of the EU. For now
tion mar ket Bundxilt Bagrtead ment starts to take ¢
commences and continues, airlines, manufactur
participants in the aviation industBryexiitl!l be
aviation policies and procedures will impact t

that may seriously affect the British economy.

'fiAs part d@f cEoanstyidJneggtency planning before the referendum,
a number of European aviation regulators about the establ
inEaropean country to enable EasyJdet[ élEatlyetachass nBwr o

started a formal process to acquire an AOC" a spokesper
Easydritef executive, sai"dti meamiinst ¢ ovibew steteamt whet her th
guarters woul dé(lsewe wiwow. moade pendent . co. uk, 1 July 2016) .

intend to say ¢thangeEaswdet s hnipnl aonrdd ead o nttor o ati sfy the

ed
1008/ 2008 on EU nationality of airlines, which is not ne
l'icence
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Br exit and Avi ati on: Al | Cl e a

Barry Humphreys?*

This article was originally pufvliiassh ed aiBrtl rtatse ghAugust
reproduced with permission.

For more informawwwnavipdtias ®shiairaiyé@byk.haaevricat i on. com

I't is now almost three months since the citiz
rowl vy, but decisively, to leave the European
dustry was at | east as great as that to any g
airlines, airports and manufacturers had urge:

i mmedi ate reacti onnotw whhaet rdeéos uvigeu ideck? y b ec ame
dent that the complexity ofonthea esaadbjye ktnewad he

swer to this question, or indeed could come cl
I nitial panic may have been replaced by the b
fact remains that the UK is stildl a long way
relationship with Europe, and this is as true
London Sunday Times commented, guoting numero
ernment has made | ittle progress in drawing L
Department for Exiting tdyet Eeveme aaravlidniao np ed are
home and | acks a-mphonedduoumbsesedl aerteiimsyesefemst
ting meat on the bones Bfexhe RedirseBdemi ®ot
meaningless slogan at present.

Despite this, however, it i s at | east possib
available. The June issue of Aviation Strateg
result, outlined the i mmediate reaction to th
50 of the Lisbon Tr eyadar, dxiutncrhé gqnat itahtei aamso, W
not be invoked until the autumn. I n fact, t he
back even further, to early next year, or eve
are to be believed. From one perspective this
prepare what wil/ certainly be the most compl
ever undertaken. But it also means more uncer
nitely not what business wants. Too much del a
Election in 2020 being dominated by the Brexi
anot her referendum.

I't is important to remember that no matter ho
in the Brexit negotiations it will be just on
be addressed in detail. At the end odf ftshe day
bet ween sectors, which wild/l not be easy for M
further below, it will probably be impossible
aviation package before other major macro dec
ple on the overall policy on the free movement
*Aviation consultant, formerly Director of

Devel opment at Virgin AEXaandtticvdi ChwaiyrsmamN
the British Air TranspoEXxeAss o vieatDi omca od
NATS.
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The macro picture is further complicated by d
cal |l andscape over the next year or so. We ha
new Prime Minister in the UK, accompanied by
rection on a number of policy issues. It remai
tions wil/l be handled by the triumvirate of |
at times mutual |l yEUanpaalgiotniicsitancs) aapnpoi nted to |
€ no doubt firm hand and close supervision
e principal opposition party, Labour, cont
ssibility that by the time of t hEeU nkkkItP Gene
ul gni ficantly increase its presence 1in
p | by then. And to top it all off, lTurki:
-Europe Scottish National Party just waiting
l and indepefddmt tehred ErUe

political picture is no clearer on the Col
as well as an ongoing political <c¢crisis,
se. Spain is wunable to form a new coali
and anot her |l ection seems a distinct
significant n European aviation negot
As ever in e EU, however, it will be
ayers when comes to what kind of Bre
cr
d
I
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ountries fac itical elections over t
able chawetec bei hgshe chooses to stan
er position i I be significantly weake
ess rosy and defeat by the right | ooks |
Nati onadEUFmpomptu,l i she pamntiy will certainl
e debate about the whole future of the I
n election due in the NeEbephanhgsjnagani
n, and of course across the Atlantic th
ny early attempt to negotiate a new UK/
as the new Administration sorts itself o
mont hs.
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of this is good news for yone seeking
it negotiations. As the ol joke goes abc
s, you really don't want t start from he
demalkéens will be, and even more difficuldt

Mr Junker and the European Commi ssion at
tiations from the European side, and the
h inevitably characterise elections, it i
, hopefully, cal mer views emerge.
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The Sherm |I mpact

here is no doubt that business confidence, e
as taken a hit as a result omhetvheé abKydeciosiom
orecasts differ, but overwhel mingly they poi
omic growt h, despite some quiTthee pacsssietsisviree nd ar
he UK Treasury suggested that UK GDP wi l | be
hanoitbdher wi se have been.
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Admittedly this forecast was produced during
beerriticised by many supporters of Brexit fol
its |l owest | evel it implies a substantial neg
posBtrexit world was a key factor in the assess
uncertainty remains the prevailing preoccupat:i

demand is highly susceptible to
ce of the UK economy, even if it
e continuing poor record of the
viation i ndusBrreyx.i tl AeTcAo nso miecv i feomr eocfa s
reduction of 2.5% to 3.5% in UK GDP
t of a | oweds esd elrdli mvwyg) etxrcahrasnlget esatient
K passenger demand of some 3% to 5
ut still Il i kely weakness in freight
h rate each year s per manent downyv
o}

h
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a
menon to be reversed | ater. t come
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airlines) in 2015 and 2016. The
that the industry is less |likely to be a

essly.
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econd i mmedi ate economic impact of the Br
terling against most other countries, and
Cheaper sterling can be good news for a
Uk. However, for British citizens fore
UK airlines those costs denominated i
i p, or Euros, such as European ATC chai
and Euro costs account for a | arge pro
t impact on individual airlines- wild!l vV a!
carriers, which tend to attract a dispr
kely to be worst affected.
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e growing evidence of i ndividual airli
0
r
I AG a
r
e

s
mic environment. Where they are able to
exposure to the UK and switch resources
d easyJet, have issued profit warnings,
b
c

cont utory factor her e. (For the |l atest rep
curr y i mpact of Eurol48 million, primarily
both | AG and easyJet have said that they did
have ateromg mpact on their businesses. Wi llie
say oOthhaet fundamentals of the business -have not
term turbulence, but ul ti maktl yemdi mgst owi bk s

whet her this is just wishful thinking. There a

n
i
n

The regulatory risk for individual airlines d
I n the case of easyJdet, for example, some 57%
nati onal UK or domestic UK, |l eaving 43% oper
countri es. In terms of ASKs, somreK 3B ionft eirt-s
nal market services. The equivalent figure for
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of Ryanair's flights are to, from or withi
UK from 14 and 13 countries -bespeéecWi zely.
S seat capacity this year is on routes tt
tes between Hungary-UKndaitriHe nék, MDRlredi mgm:
Ger mani a, operate UK domestic services, b
vices account for one percent of their tota

is evident that the market access risks as
shhaourlt | ow cost <carriers. The | egacy <carrie
from their home markets, so potentially

CC competition. Ryanair ha already annoul
raft previously destined f the UK to Ge
al | the growth in Ryanair' K flights ne
esenting about five million ewer seats
ned. Michael O'Leary hasohhbeen yqatatile k edsy s
ine wil/| all ocate new aircr-200@s dtedi berdes
red during the 120Wmowih$ povobéexbuMagcbw)h
airports and focus more on growing at our

S
or
S

O —5S " "o
—- C

a¢d Wi zz Air has also halved planned capacity
%, o]

the equivalent of two A320s, pointing t
son.

rhoa u | services have similarly been affected,

t . Capacity reductions announced -so far l
nating |
a

gi n eisure routes, as-Adnanwolwl ¢aegxtmed
gin Atlantic have-USnrcapmacéboyabDéeélutRa i al dJiKe h
ecast a $40 million reduction in its $350
ul t of the pound's devaluatiNemw. YOmikt esdcerwi |
e, al most certai ndryi gai nparte daagmirnoauntte ,y frkom 6
has agreed to continue to operate between
a-ytelareeé9 million subsidy from the Norther
viously announced the route's <closure frort
rican Airlines has said that the impact of
rt term. I'ts former President, Scott Kirby
Uni ted, was quotedltas ssaprdgtbobhatesanffaevi
bbéemi s optimistic view sea@ms otto nmoe eb d saendy em
ker s, consultants flying across the Atl ant
mperhaps not the most sophisticated of anal

ket Access

e is at present an al most tot al l ack o
it negotiations, both overall and in r
is stage is to list the op |
sed by al most everyone in t
quo would do nicely, t hank
eaucracy and meddling. No Mem
ation regulatory regime than

f c

el a
ons avai abl
industry, i
u, despite
r State has
e

UK. It wa

Commi ssi on, |l ater joined by the I rish, which \

er a
ket

l' i sation of air services in Europe and the
, and the UK has similarly been a strong s
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tion in areas such as consumer protection, S @
tance to passenger s -wiot marmedywuesd momhbriel iotfy t he
Why would the UK industry, and Government, wa|

gi me which they have fought so hard to achi eve
efited consumers enormously?

Unfortunately, carrying on as before does not
have to be change of some sort. The question i
tainly have to be agreement on certain macro
| abour between the UK and the EU, before the
be negotiated. The UK Government has-ElUdent i f i e
relationship, and each of them has a broad par
i Me mber ship of the European Economic Area (

Nor way. This would bring access to the sin

meant acceptance of the free movement of |
woul d be membership of the European Common

1 A specific bilateral agreement between the
This would provide an opportunity to addre:
experience it woul d have most of the shorf
proach.

i No speci al agreement , relying on WTO rul es
probably mean falling back on the bilatera
applied before the creation of the internal
l egally valid, and negotiating new ASAs i f
only address the market access problem. Th
which would require additional negotiati on.

At | east superficially, the simplest approach

This is now an enormous market, comprising 3

some half a billion. Furthermore, it is stildl

arguing that eventually it could encompass up
of al most one billion. Essentially it is a ve
covering the EU amyd cooauumetrroiuess ,neggaoverned by an
regul ations. However, there are serious short

To join the EAA/ECAA, Norway, for exampl e, has

of |l abour, hardly something |ikely to appeal t

it I n addition, the UK would have to accept

ti on (dé&lel esdo ' aiarc qtur &n scpoonyniuwiiitthad uwte' havi ng any
ence on it. Again, hardly cooankesbank wbbhhrohef

Bruséskilsally, on past experience there would

ci al contribution by the UK to the EU budget,

tion. That will appeal to the Brexiters!

The SBW sagreement on air transport came into

sectors covered by the overall agreement . S\

ECAA, but iits bilateral arrangement with the

fits. I'n return, however, it has had to agree

noted above, wi || not appeal to UK negotiator

|l abour .
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A 2014 Swiss referendum decision requiring re

movement may wel |, i f i mpl emented, mean that

abandon the air tra ort agreement with the

agrees to relax the bour movement requireme
emb h

have continued m ership of the ECAA, whi ch
most believe to be unlikely), this could be of
It should not be forgotten as well that the L
remaining EU Member States. They will be unde
airlines and airports to minimise any market

guickly as possible. Equally, however, they w
das. Some government s, such as France and Ger
on the macro issues determining the overall E
perhaps especially Spain, may have particul ar
ple of years Spain has held up a series of im
in the areas of consumer protection and ATC

probl em', essentially a disagreement bet ween

which EU aviation rules should apply to Gibral
be very exPBosxidt polsénce -Rehmneaihni gvhoetset opfr oany UK
and it seems unlikely that the UK Government

tion now. At the same ti me, Spain may wel |l di
state of its domesti cofpfoliig imast. iAmg exngitthlye .st ar
Anot her option for the UK would be to negoti e
ot her countries currently covered by EU agree
but feasible over time. The UK negotiated a se¢
| east in terms of third/fourth freedom and p
European states shortly before the creation o
not clear whether these woul dBraauxiotmaitm cahbky at
sence of an alternative, but if they did, it

l'ines Given that the UK is the | argest aviat
they could well share an interest in maintaini
ment as possible. However, if new agreements

be an argument over whet her the European Cor
therefore a monopoly of negotiating power for
The second | argest air transport market for t
erned byUS hepe&rJ Skies Agreement initially sig
|l ess doubt about what would hapgéSn diefalt he BEK -v
muda || is stildl a | egal entity (it applies t
ful of British Dependent TerritorWU®sgi rangderw-oul
vices again in the absence -5 agyekmegteldses ¢
contemplate any individual European state wit
still being applied provisionally, that shoul
however, neither Government is I|likely to want
tilism of Bermuda |1, despite the-UX'dealniti al
The fact that the absence of an open skies r
withdrawatlr wft ainmmuni t yAtfloanttihceial Itiraamcses woul
mean that the major airlines woulldesapper noan
obvious reason why both the UK and US would n
guickly based closely on current arrangements
i stration in place.
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There is also an EU air services agreement w
Canada bilater al agreement , which would presu
drew from the EU deal, was very | iberal in ot
and there is wunlikely to be a problem in ter:
Similar arrangements would Halemetnbebs méde hfe
ECAA, but since for most of them the UK is su
|l east for tourists, again it seems unlikely ¢t}
er than finding the time to negotiate so many
there are even precedents for carrying on wit
a €@l lcodnity and beciip,roa@astyhe US and France
year s.

The European Commi ssion has been negotiating e
with Brazil, Australia and New Zealand. I n add
to approach Turkey, Qat ar, t hier eXAiEt atnhde tlhke WAIS
clearly not be part of these negotiations. Wh
tion is with respect to the Gulf area. I n the
from France and Germany, to take action agai ns
airlines, the UK has been a consistent voice
The absence-cofmpéethi si peol obby will al most cert
of the debate in Europe and could well l ead tc
tional poAviicayt.i onSeSMawnt2@y5. )

An additional issue is the fact that the UK, &
amended a | arge proportion of its global air s
concept of '"community carrier'. This means t he
taining the c¢cl ause, airlines from any member
cessing the relevant traffic rights. Thus, Fr
wi || continue to be treated as UK airlines wun
been renegotiated, while UK carriers wild.l cea
bilaterals from the moment Brexit takes effec
portance of this problem is fairly small, giv
| oth@ul services from another EAA member.

Thus, these are some of the market access com
are no simple answers or obvious compromises.
tainly be Il ong and very difficult to conclude
on the macro issues becomes cl earer. I n ot her
characterised by more rather than | ess uncert e
doesn't want.

Ot her Regul atory | ssues

There is a whomerlketri @asce®$s nonsues, raising p
plicated, which will have to be addressed to
bel ow.

Airline Owner shifpt amrde sComtt raath .ai rl i ne must be
and controlled by EU nationals to be treated &
If it meets these criteria, it is free to oper
cabotage services within the borders of indivi




ALMA MATER STUDIORUM

AVIATION

PoSBtrexit, this will present a major challenge
registered in the UK. | AG has a complex gover |
KLM and the Lufthansa Group, designed to ens
treated as a British airline, Il beria as Spani s
sufficiently robust in the new environment r el
no serious challenge yet. However, the positi
regional, FIl ybe, et c, al | of which operate ex
probl ematical. (rt is interesting that 1in eas
even |isted as one of the c¢ompmanjydrs snhagroeh olids-|
er and brand own&ishi Brel atiienanteirply menti on
af tterought at the very end of a long |list of |
There has been talk of easyJet applying for a
ready has a Swiss subsidiary, easylJdet Switzer/l
to the company's | atest Annual Report, easyJe
airline, with an option to acquire the remaini
June, the concept of establishing subsidiarie:
ropean network was pioneered by Air Europe in
tors which |l ed to its downfall. Neverthel ess,
towards solving the problem facing the |ikes
the key issue of ownership and control. Furth
Member State would requioprei rnciepali rgliéicee tof hhws
that Member State.ot idhibead defioedomsregister
which the principal financi al functions and o
ued airwort hi neésasr emaenxaaredmiesnetd .s consi derabl y mo
brass plate job.

As of September-la@hbout fcemrhiHi@ydj s concert' party
most 34% of easyJdJet's issued share capital, m
I't is by no means obvious that an additional

nationals, given the company's quotation on ¢t}
to one estimat e, 54% of the airline's shares

Hajljoannou family holding which could also be
20% are controlled by US interests. The final
50% | evel. There have been rumour s-oofera join
of fer being prepared byl ofenrncoaup. aAnedr cRitpe liiso sa Ha
craft |l easing and finance company with 1202 a
or under management. Why such a company woul d
cost airline, especially in these challenging
would again raise questions about ownership
Head Office in Dublin, but it is quoted on th
mately is almost certainly mainly owned by US
Ryanair, despite its extensive route network
and will therefore r eBmaeixni tan OFEU wddrlr iietr? plots tha
cated that it might seek a UK AOC in order to
the ConHowener, as of June 2016, according to
sharehol ders held almost 42% of its shares. M:
tainly be held by UK citizens. (Oneheledo)rt ha:
It would clearly be a major challenge to achi
other haedeg would be one piece of good news f
cide taoa WkekOC; it would earn additional reven
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A move by several British airlines to the Con
severe pressure on the regulator's finances.

Wizz Air isUWKnaithleirnemowhi ch might fall foul o
control rules post Brexit. It has recently st
count for just 51% of its shares. Wizz Air i:¢
treati-BEY sbarehol dings as 'restricted shares'
tain rights, including the ability to vote at
force the disposal -&U shairegensel tinbei nbhar ev
bound to be a negative i mpact on the company'
can only make matters worse.

ship of Openskies could relatively asily be
operation could be taken over by another part
EU. However, Nor wefhiaah opena@&tses rloonng he UK an
problems in the future, evewnweidthaaCUOKpAQ@Gi e. 1
just announced the tedMewaltbokh ekrvieelooasben
cause of Brexit, but more Iikely a reflection

At present the onl y-hdKl asetvineed | yiogm ftlo@agCon
Parbiassed subsidiary, Openskies, apart from som
Airways. These services-Bmiexhtt , ndbtutberepesmalbll &
e
o

There is one small oddity about the ownership
EU internal mar ket ruicead.l eWhéermrtelee Parcikgigrea!l od
tion were negotiated two UK carriers could n
rul es. (The UK CAA had applied a more relaxed
ership element.) Monarch was owned by Swiss i

Canadi ans. These t wo carriers wer e, therefo
ohonoé6BUycitizens, so that they could be trea
now fully UK owned, but the continued role of
this unusual concept be a possi bl e -Beroenxpirto mi s e
wor |l d?

Ot her EU AviatiomhdéeeBUshasi gmadually expanded
influence far beyond the original internal mar
er reservation systems, ground handling, cons
safety, security, aithetdafcfti goman agme merrdt wi | |

the future. Most of these regulations are inc
and may therefore BaelxarngerOnaep plbyw i past sol uti c
introduce new UK | egislation with Medwbnetri-c al ru
ship of the ECAA would avoid the need for thi
acceptance of alll EU aviation | egislation. Ho:
volve subsequent adoption of any future new E
rent ones without the UK having any influence
matter of a financi al contribution to the EU
and enforcement. Some might argue that this i
achieve.
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Avi ation SAsataégy.ady noted, the UK has had a

on EU aviation policy from the beginning, and
in a |liberal direction. On the whole it has b
but not of all other Member States. This infl
could be a far more restrictive, even protect
this is probably most visible in the debate
where France and Germany in particular have |«
on those Middle East airlines which they <c¢l ai
di es The Commi ssion now has a mandate to ne
with the UAE and Qat ar, so this problem wil!| h
The Commi ssion published its regulatory visio
EU's Aviatioht Sveayegquch reflected the compro
modate the different pressures the Commission
result has-onati Aflfiledixotrade associations rep
operators, for example, jointly described the
bal ance between | iberalism and protectionism,
of the EU regulatory debate and is seen in th
only be destabilised by Brexit. As the Centre
o.l.i.ber al ideals are under attack...Once the <c
can become revitalisedmervyYyestadndi ntheyexatre many
ied.....Protectionism i& a highly infectious o

Air TrafficTlCentreati on of the Single Europeal

the huge SESAR technical initiative, is key

space. I n the words of VioletaDealuilwer iEldg Ta ma ntsh
SES2+ regulation in 2016 is vital. This is th
making our EU aviation marketoMmoe eUlkf fmai einy

via the partly privatised NATS, has been pl ayi
which so far has been | argely financed (and p
sion. The amount of money involved is substan
er, and if so how, the UK will be able to cont
out a UK involvement the whole initiative wil!/|
NATS itself appears relatively sanguine about
sayi ngwe hwitl | st il have to comply with the r e

ulatory targets as part of the UK-Ireland Functional Airspace Bloc (FAB); we will
continue to wupgrade our t OH Mo lroeggivelsat uwryi npge r

which will enable us to deploy concepts devel
our customers and passengers. Nei ther wildl c h
sation i&dNdthemaKy woul d sheld etl aaards FIAB twhes WKk
doned, at | east in its current form, but the
ropean ANSP alliance Borealis is a different
be critical. It is relevant that Norway has b

order to become a SESAR member.

The regulation of ATC charges in Europe is no
sion's Performance Review Committee (PRC). Frc
of the UK

from the EU won't matter as the CAA is the naf
formally to set charges. Ho wePvReG , s iat urad Vi eorns i noan




ALMA MATER STUDIORUM

AVIATION

not pl ease airlines, who have been critical o]
regulation in the past (admittedly there is n
and have welcomed the more robust PRC approa
plans to sell of f its remaining shares in NAT
for the time being. I't would be impossible to
more clarity about the regulatory regime which

Safety ReduUuloagi wnth France, the UK was one of
ty regulators in Europe, particularly with re
tion. To a significant extent this reflected,
facturing base. The establishment of the Euro
in 2002, building on the work of the Joint Av |
to harmonise safety, airworthiness and certifi
mar ket, and to some degree beyond. Based in Cc
ed its areas of competency and recruited a | a
tional bodi es. It has 32 members, the 28 EU
Liechtenstein and Norway, and some partners s
an EU body, only the 28 Member States have a
committee (not that votes are all that common
a financial contribution to the running costs.

e potential withdrawal o0 bc atthae td&docpdhairedn nEgA S A

ADS, the trade body for British aerospace
cl ai med f ecrr etahee Whetaereification infras

Th

t o

i s ,

course, a way has to be found for the UK to c
form, but the challengesi mhbatdd EBEwvenbef ubhbder L
follow the precedent of Norway's membership, |
l evel of influence in the organisation could
just as important as | egal access.
AirpoAtsports are arguably the aviation sectol
are subject to a number of EU regul ations, bu
airlines are. Clearly they wil!l feel any dowl
term | mmi gration and customs facilities will
agai n, i f EU and UK <citizens are to be treat
which could be expensive. On the other hand,
troduction of duty fr-baufoflighespnatwhooal i shaol

eynaker for airports.

There is also the question of whether Brexit v
airport capacity in the South East of Engl and,
now for al most 50 years. It would not be surpr
l'i kel st eshmrdtownt urn in traffic is a good reaso
again. At the same time, however, the Gover nme
some infrastructure initiativ-Bsegbbnecboometp
sl owdown, and the new runway project has the &
wholly, being privately financed. Whether the
the economy will make it moreatdiesfiesgkt di éififth

to finance a runway remains to be seen.
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Conclusi on.
So basically it's all a bit of a meBsrsexiltt i s
outcome which most in the aviation industry w
tions available to achieve such an outcome, b
with any certainty what the final outcome i s
guires a clearer understanding ofEU hnee gpoatria-me t
ating framewor k, and in particular what wild/
mar ket and the principle of the free movement
possible to identify in any detail what will
hardly be surprising if the negotiations invo
sectors, which in itself wildl create even mor
edoonce the horse trading begins, there can be
trade and politics will not polluteoWey | ogic

mi ght hope for a rational outcome, but we shou
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Acti ve Debri 8T Re mlosvrsad e o:f Consen
Wh y i s Consent a necessary pr e
f or active debri s removal ?

A | egal and practical appr oa

Abstract

The space around Earth might be endless howeyv

many of our everyday activities are a |imited
up these orbits with space objects since the
term sustainability of the space environment i
as a resource that mankind can utilize in the

that needs an urgent solution and mitigation
the space environment remains safe and plausi

focusses on the need for consent of the | aunc
j ect when that space object is being remedia
definitional and ot her i ssues around obtainirt
approach for how this consent can be obtained
of active debris removal and how mitigation &
cludes with some recommendation on behalf of 1
be taken in order to facilitate active debris

The Problem of Debris and the Need for Active

The | aunch-1ofi nSA®tGMi st arted the saga of human
into space, this sped up as more and more St a
useful ness of having objects in outer space.
|l eaving debris in space and the numbers of su
unt i | 2005 there was an estimated 5,000 tons
this number has risen. tbnoverm6660 tbesntumbay
space, there are around 17,000 catalogued obj
meters to several meters whereas the total h a

for objects within the rian@t afl l1loft ot Hd alejne
|l ogued in the |l arger category, only 1,100, wh
tional space objects

Over the coming decades, space debris is very
l em for the international communi ty. The reli
activities is immense and | oss of the abilit

strophic chnsequences

*L LM Gr adulantteer nat i onal Il nstitute of Air
Leiden University
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o action is taken to control the amount o]
n increased numbemrbiotf awwnlilniteindnonlaeét ween

h wi |l create a tremendous amount of furt
in the Kessler Syndrome which would make
at>. present

Humans rely
nication, b

e for mainyt erft @lhéed gmnews-s ent

r i

and a | oss o
0

ng, di saster management,
satellites would very sev
man beings pl anet . The Gl obal Posi tic
now become a integr al part of the gl obal eco
|l ions of individual s. Loss of navigational f ai
gl obal banking services, power grids, and eve
over, militaries now also heavily depend on satellite navigation technology to en -

sure mini mal coll at er al dama dJs dAu miyn gf owa retxi anme
relied heavily on GPS in missions such as Op
Il raqi Freedom and it very easy to sustain tha
deed significantly i mpact future conflicts

Cc
t
e

0w n ono

e ntial to ensure the |l ong term susta
i into four distinct categories: 1)
3) Fragmentatipamtdeld iags dahmke l4h)i gMi ccraot e g o
e that poses the biggest risk as the maj
s

e

o w
D »n
o

debris that is created as a result of
c stages due to high intensity events s
b both intentioatadl Iliitke VaemaEipEam othet setmst i on a |
e the casef€osmosherashdi om2009. Despite th
every 1 in 6 debris generating fragmenting
h events occur due to the presence of resi
in propulsions based events. This is one
t effective debris mitigation techniques h
| aunch vehicles at *™ he end of their useful

o= R S O B

o nw oo

amount of debris in orbit i ncreases, t
r space also increases. A collision be
ich is larger than 10 centimetres can
d to the creation of thousands of mor e
cannot al so be shielded against. Col Ii
centimetres or smaller than 1 centi met
t hat such a collision wil!/l cause the ¢
owever this can also cause very severe
functions of a particular spacecraft.
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ing the aforementioned i mportance of space
posed by space debri s, it is paramount that r
in order to secure the interest of man i n spe
sustainable for generations to come.

The I ssue of Consent
The question of consent is that whether or nc

move a piece of space debris belonging to an:ct
per mi ssi ol hteo |dAaw ggo.ver ni ng actpirveimiiseesd ionn otuhtee
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regi me of State responsibility put forth by A
their being provisions in other bodies of | av
space no such analogous ri ghtf uenxcitsitosnall fana o
|l onger being used by a particular State, this
is now abandoned and is now |l eft up to the di
to do something with it The international sp;
unaut horized interception with space objects
the State responsible for I aunching that spac
object without prior consent would | ead to ¢ttt
wrongful act on behalf of the State'*which went

A. Legal Background

The need for consent for active debris remova

Article VIII of the Outer Space Treaty (OST),
and control over a space object to State of r
der to better gauge the scope of this Articl
definitions provided by international space | ¢

i. Object vs Debris

The space | aw treaties have no definition of \
time is there a distinction made between debr
not defined in the treaties but Article 1(d)
provide t haspache &@ibpracacdoensponent parts of a spa
as well as its | auncho . Vkihs chas agidv@martisse hteo en

as to whether or not debris may &lwenpiomelndded

pardbs a space object however the general <conse
on space |l aw is that, barring a legally bindi
bris, debris would indeed fall under the wide
the |l Alhe significance of this classification
system of State responsibility provided for b
absolutely Iiable (under Article 2 LI AB) or |
Article 3 LI AB) for activities related to its
tains its classification as a space object th
the Iiability of States for extends to this de
Many definitions exist for what debris is but
the definition provided by the I nter Agency D
which Stateshrte adlndeaianodj ect s, including frag
ments thereof, i n-efkEbetihngortbheée ar morsepher e, t|
funct't @hel emphasis of any definition for deb
and hence in order to qualify for ADR, an obj

of d¥bris
ii. State of Registry

ey definition that must be understo
1 gives exclusive jurisdiction anct

St at e T Registration Conventic@anl|l § RiC9 hidred i n
State on
one of t l aunching States has to

k

|

e

whose registrégd®’andphercebpech is Tarll
e the Ste
h S

be
e concept of | aunching Stai(® i def i
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State which |l aunches or procures the | aunchin
from whose territory or facidlintywi dauapbaors otvhe
there can be multiple |l aunching States, Ar t i c
one of the | aunching States may become the St ¢
Henceforth, bearing in mind these two concept
|l aw, the State that registers an object has i
such an object and atandi tasnyc ocantptoinoennto np abrethsa | f
party would be an infringement of this jurisd
international obligations on behalf of the pa
vent this breach of obligation, consent mu s t
registry of the object as consent under Articl
si®nArticles on State Responsibility preclude
extent that the party acts within that consent
I't would be ideal if the State who has a part
the burden of removing it from orbit. Article
gati odhue fr @&gaayr dbe construed as making States 1
l ute the space environment and hence be respo
bris, such a connotati ofmolal s be@pfra pndcg spil e loifnd nwi
nati onal envitronment al Il aw

i The Question of Ownership

There exists a distinction between ownership
applicati on &ofj utrhiastdi Sttaatoen and control over st
cle VIII of the OST grants jurisdiction in co
Gn outer space or Owhlmerae acselcevsrteirasihilpodiys not P
means of this the object not being in space &
Earth of the object is irrelevant and owner sh
the State of registry.

This is particularly important when | ooking ¢
State continues to be responsible for its spa
functional . Article VIII does not abolish the
its space object once it has | ost de facto co
ing to an end or 'a Hecbtefocwml hprabspace object
doned by a State once its mission has ended a
of the OST, is granted to the State is perpet
l'iability for damage caused from that space ol
I't has been suggested that Arti cl*'& oWelvleract s
this is not true. Even though space | aw does |
for a transfer of ownership of a space object
multilateral mechani sms developed through jur
that allow for a third State to become the of
space *dbjSeuccth a transfer of registry is all t
State to be able to partake in ADR activities
iv. The I nherent Problem of a Lack of Certain
There exists an inherent problem of wuncertaint




owner of a particular piece of debris and al s
removal of such a piece. of all -thierdebsianpr
der the ownershiffhoffdthed&B8At henewnership of
third under that of China. It would make sens:
these States on debris under their own regi st
any ADR operations then consent will have to
I'n order to determine which State an object b
an obligation upon | aunching States to maintal
to inform the UN secretary General of the est:
er unfortunately the practice of establishing
ing it is not uni versal State practice. Mo s t
rocket bodies with UNOOSA but this registry c
that may emanate from these objects in cases
of the RC does put forth an obligation on St a
tus of a space object, this is not practice
Moreover, the information that needs to be pr
not sufficient to track or | ocate an object wi
Henceforth, the record of objects in orbit, p
been maintained by the UN but by governments
mai ntains the most extensive of ¢tlatlad ogrudcerwhi
to be entered into this catalogue, it is req\
particular | aunch event and this is not the <c
tratedMoreover, this would be practically i mpc
bet we-a0 tentimeters in size as mentioned in t|
Due to the vast amount of debris in space whi
|l ar Stat e, it would be highly impractical and
move this keeping in mind the fact that its ¢
|l eads to a high degree of 1| egal and practical
activities

How to Obtain Consent to Remove a Piece of De

Upon drafting of the outer space treaties, t h
and hence thought was not given to a?!mechanis
However, there do exists certain protocols wi
trapolated to suggest a mechanism to obtain c
be made to ArticIeIX of the OST which stipul
be condwict eddudt o eghedi nterests of other Stat
specifies that if the actions of a State may
space object of anoth@ndéehtakéhappiSoptieatma si n
consultations biafhadr ¢ hpisoamagdibreg done so by the
l omatic notes between States.

Keeping this provision in mind, and the provi
tion on States to inform the UN Secretary Ger
activities, one may construe a mechanism for .
and obtain consent for ADR. This mechanism is
and consists of efforts to initially identify
tion and then to obtain permission from that j
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ET-ART-

I am s
Chose object for
removal Abort Mission
O
{5\
4
Check the UNOOSA e If Yes
Directory for es Ask for permission to ) o
potentially identifying remove object »| Proceed with Mission
state of registry

If No

4
Issue reguest to States
and Organizations with

tracking facilities for help
identifying space object

If No

A 4

Make public announcement with:
1) Intent to engage with object
and the technique being used.

2) Specifications and orbital
parameters of object being
engaged with.

Wait for some time to see if any

State claims object

FBCMEdHIsI yls vyt 25 ysmydhu’‘uls Sdtlshd H Eddyc

A. Additional i ssues with obtaining consent f
The problem of obtaining consent is further ¢
the presence of very strict export control rul
dual use of debris removal vehicles.

i. Export Control

States partaking in space activities have hac
very strict export control rules in order to
and economic interests and these rules make A
These domestic export control rules put very
ownership, and hence u sdiction and control

j roi
The American regime of ITAR is the best exampl

I'n order to partake in an ADR mission involyv
space object of another country with an Amer.i
must be obtained from under the | TAR rules an
some and complicated process.

rt control ru

The presence of such strict expo
f the major hindr

ing to some authors be one o
seeabl e>future
ii. Strategic/ Military |lssues

Potentially all of the techniques under consi
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be also used for military purposes and this <c
plications for States. Al l ADR mechani sms cat
Tests and can also be used to disrupt the nor
qguestion here is one of what an ADR vehicle i:
its intent is and the fear for such a vehicle
0 n%é

B. Mitigation vs Remediati on

There is a very clear distinction between spa
and this distinction must be stétBpaseddelpoins |
mitigation consists of all efforts to reduce
measures associated with the design, manufact

of a spadevher é@xpsaocne debri s environment remed:i
efforts to manage the existing space debris p.

removal with emphasis on dé&hsely popul ated or!l
I't is important to focus efforts on both mit.i
l ong run emphasis must be placed on mitigati o
future must be in Iline with | ADC Space Debris
lines are nonbinding in nature however they h:
to incorporate debris mitigation measures wi:t
ther mor e, bet ween 1997 and 2007, ten satellit
bits from GEO as required by the | ADC guideli
satellites stay out of the GEO-?rotected zones:s
In LEO mitigation is often done differently tI
ally boosted downwaerndtse rs oa ntdh abturtnh euyp rient o t he
This also happens naturally such that- on aver
enters the at moXpdveeawe rre atcthi sd aiys not enough an
|l aunches must have on board enough propell ant
such that it would not stay in orbit more tha
is what is required by the guidelines.
Conclusions and Recommendati ons

The size of the space industry has been growi
mer ci al space |l aunchers entering the field, t
tional satellite networks is above 16 billion
space is estimated to be &% oedp i2rod tbhild iexp din
growth in mind, it is important to ensure the
environment in order to ensure that future gel
ing space.

The problem of space debris needs to be addre
regulation and through the joint of work of
Judge SBrensen oemmeins edhahacteri stic of our
probl ems and circumstances incessantly arise
| atdlon

I't is clear that mitigation for future missior
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probl em, despite the fact that the voluntary
have made a | ot of headway in making States
need and necessity to mitigate future debris,
on sever al studi es, remediation measures are

term sustainability *3Axde outdiilnige attob oNDASOAEr :Ipacei |
debris projection model, if a minimum of five
moved every year for the next 100 years then
l'ized over a ®*200hyeseatopehiowéver assumes that

in hand with remediation such th&atmOOigafi an I
gui delines and that there are no explosions ¢
number of years required for stabilization <co
posal plan is not adhered to.

I'n order to facilitate ADR activities, it 1is

dence Building Measures (TCBMs) to reduce som
ceptions present between the various global a
could solely focus -omntdredveérss iwali cihn i sathwme , i
advisable for debris which can be attributed t
by that State itself in order eliminate the |
cerns and also nullify?3®the requirement of cons:s
Anot her added measure that could be taken to
pl ementation of national |l egislation to encou
can be takensdf Remo€Can&easi ng Space Systems Ac
gation on all licensee of space objects to pr
in accordance of the plan of?3:di sposal approved
I n the absence of an international | egal regi
free to act when there exists a serious threa
ereign ithnhegrhayional l aw principles such as

cle 23 of the I LC Articles on State Responsit
found in the Rwhi Decilaradaronof international
would not preclude a State fdr ojnurdiissdiecstpieoccrt iinng
when faced with an i mminent threat to one of

if this object is piece of debris.

It is inherently dangerous to allow for such
sence of | aw an@& iotpiins$ onhhé haut seme | egal cert
required in order to facilitate ADR missions
ture. The author believes that the best way f
nitional distinction between space object and
sive jurisdiction and control over the for mer
same ti me, if a State is doing nothing about
mi nd the fact that ownership is still with th
nationally responsible and potentially Iliable
bris.

vedbbpe ey gy

!Nati onal Aeronautics afMbn$mdye EAdmicrii vter aMaissn ,of Object s
Regd@nbital Debris Quarterly News (January 2015) x
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National Aeronautics afSdat®dddd ed Bmoixn tSsctorr@@ebons Quarterly
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I ntroducti on

The Supreme Court has recently provided a new
relationship betweehandiringesompdnigesundhangi
ous ruling -bdatsed pmewedents of the early 1990:s
were provided by monopolists before the intro
EC on access-htaondtlhenggrnmaurkdet at the Community

According to the traditional orientation of t
gage, goods and mail by an airline to a hani
for apa&ahtydbeneficiary (e.g., the passenger ot
purpose of such contract is the assignment an
to the handler until theBasddliomethi s50appeoac
Supreme Court exclhadaes!|l it hgt cammamwndan be <co
auxiliary of the airline, as the handler mana
is not directly chosen by the airline.

The fact that the Couhratndcloinnsgi daesr sa tsheep agrraotuen dc c
transport means that:

T The I imitation of liability set out in Arti
favoum efrvant or ag'endoed ndte afaminy et mggr ou
compani es;

T The airline is not l'iable for |l oss or damage
of the handler; and

T The owner obBbeaihreg gtopast i béneficiary of the
tween the airlinéianenthel ddntdbemact against

claim for damages.
Recent decSiuspiroenrm® €Godet n. 3361/ 2016.

The Supreme Court has receantilng,cldlesged bietds afpro

ing into account the |ihlmedadl ngatsieonwiacfest mar e
with the approach adopted in most countries.

is no doubt-hahmhalti ygoowuoampani es have to be consi
airlines, according to the provisions of Artic

*Rat ner at Lexjus Sinacttaenamwedi Pmofldsadaogr
Law University of Bol ogna
*Frai nee Lawyer i n Bol ogna
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Mor eover, the Supreme Court has established t
regarded as a comarrtaxctbdmeaf iacitakhigrndd Bsng heom+ o
pany does not exchange any proposal or accept
|l er is chosen by the air carrier and receive
the akrinatriuetions. I n this regards, it s
ationship between handlers and air carri el

I
vel oped and approved by the International Acs
e Standard Ground Handling Agreement (SGHA)
yone wishing to send goods by air has to ac
d not direchangdtiong gompady.

This new approach to the interpretation of th
grothndhdl ing companies implies that:

1T The haindler auxiliarybedaushe witrhowmte its supp
cannot take charge of or redeliver the freig
T The airline and otima |llyanddlaerl feanedpmasgenger bos
in particular, the airline bears a contractu
in tort (not having entered into any contrac
T In the eveManttrhenal tCoepplenesofNi .e. in case of
carriage), the handl er s Iciamm taava ioln sg rroaf-msl e lavbe s
vided for airlines; and

T The | imitations of Jliability are excluded wl

omi ssion of the handlers empl oyees with th
knowl edge that damage would probably result,
the Montreal Convention.

The joint sections of the Supreme Court will ¢

U U U U U R R R R VRV RURU UL

See, for exQamminég,s tBreti sh Bench-CQumeemcisalBe@Qathr tDi vdass e n

Bank Corp. V. Brink's Mat. Ltd., in Air Law, vol ume | X,
courts (e.g. the New Jersey District Court, case Crouche
2000,-F,119upp, 2d, 501; the Il linois District Court, <case

1991 ,-F,773upp. 1117; the News¥oMkt®dhetltict BourFEExpress, i
Supp. 524); the Hong Kong Supreme Court (Hong Kong High
bile Communications AB vs. KLM Royal).
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Air transport sectodCantalde curr er
agreement on PNR might i nfring
EU fundamental rights
(Advocate @@sen@piani on +1n bcjase C
Anna Masutti *
|l sabell a Colucci **
For the first time the Court of Justice of th
to issue an opinion concerning the compatibil]i
with the EU Charter of Fundament al Ri ght s.

The question aired from an agreement on the t

name record data (PNR Agreement), negotiated
Canada in 2010. Such agreement aims to allow
nadi an authorities for its use, retention and
fer for t he purpose of prosecuting terrori s
cri mes. Furthermore, the draft agreement prov
tegrity requirements, an i mmediate masking of
to data, the rectification and erasure of dat
judici al redress and storage of the data for e
On'"mecember 2013, the Council adopted a deci si
posed agreement, whithnea2054gnsedbjo@ac25to its
a |l ater date. BMuletrendadatdee Touncil sought
mermdg approval of the decision relating to the
of the proposed agNeeembeéer an@ls4n 2Be Parl i amer
refer the matter to the Court of Justice in
aged agreement was i n dommldi a8nc ebiddi §ArbtpAaatiaec | e
graph 1 of the Charter of Fundamental Rights ¢
respect of privacy and family I|Iife and the pr
Il ar, the Parliament is uncertain whether the
right to the protection of personal data can |
I'n his opinion, Advocatéteméeneéusal pPadblkssbdMengoz
versity ofesBmlbdgmahes that the above agreemen
with the EU Charter of Fundament al Rights and
series of safeguards are put in place.

However, Advocate General Me nQaonzazdi a hpi rgohpl oi sgehdt
deal , as currently drafted, fails to provide
thadgre contrary to the EU ChéaMdree e criufnidcaarelnyt
has been considered contrary to the EU Fundar
sions: i) to all ow, beyond what is strictly n
ties for processing PNR dat a, i ndependently o
sued by the agreement, namely preventing and
serious forms of transnational cri me; ii) to

*Rat ner at Lexjus Sinact aebawe#&i Pmol easgr
Law University of Bol ogna
*Fawyer at Lexjus Sinacta Law Firm
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ada of PNR data containing sens
strictly necessariynf ohmati gmt
irement for any connection with
reement ; iv) to authorize Cana
|cular, for any specific action
ou a equirement for any conne
y the greement; v) to allow PN
t ou
[

gs, r
a

wi t h the competent Canadi
r
e

n

pursued
c authority
dependent a
tion to whic
e data to anot

ut ho ty, first being satisfi
h th data is transferred can
her foreign body.

of his opinion, thétAdsomnatcesGangr
agreement to a strict review regal
and the right to protect persona
ti me when modern t e-cwhinohl otghye aalilno wso
osecute terrorism and -d@r idews | torpa rexn ateimer &l

icated methods of monitoring the private | if
rsonal dat a, the Court should ensure that
ey take the form of the envisaged internat:i
ce between the legitimate desire to maintai
ndamental right for everyone to be able to ¢
ivate |ife nd his own dat a.
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Dr ones and Un
Legal and S i
an

Book review by Al fredo Romaf* and Ann

Editor: Al"es Zavrsnik

| SBN-3371-837-69

| SBN-331-837-B0( eBook)

PublicationV¥eai on20d@gelsackkR75

Printed by Printforce, The Netherl ands
Springer International Publishing AG Switzerl.
Language: Engl i sh.

Pri ce-05%$89.99 9

The object of this book is to of foewvor adcompl e
their fast growth for dual use (military and
cerning | egal and soci al i mplications. Speci a
and data protection, aviation | aw, et hical, r
employed in various contexts, especially suryv
ysis made for any single subject in a suprana
tific study on tole tphhee munmean dlaceyt ed worl d of d
The introduction of Al es Zavrsnik describes

both technical and operational, concluding tF
tunlent ernet 6wHerneimiglsli ons of sensors installe
devices (like drones) survey our daily 1ife

stored i0mfmeny unknoWwnves. I n addition, i n tt
drones have beekilldemg obmamepbiomes in war theatr
sides the worries for the social, cultural an
the recognition of their virtuous wuse to incr
prove border control, especially d&mnusspect

facoedevices require situating drones in the ri
ethical, l egal , human rights and criminologic
book.

*Me mber of t he Advisory Counci | o f The

I nstitutepF&dimemnmaPresi dent o f t he I'talia
Aut hority and of the European Civil Avi a
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e book id divided in five parts. Part | c
ones; Part |11l examines drones between priva
the military wuse of drones under internati
isting international regulatory framewor k;
drones. Each Part is divided in a few chap:
rt I

rk AndrejevicqThiemrhssngh®pbees 6adnedf i Dhrecsni ng
e drone olbigguoi aewsn asletmasgosrd modfidrortimeg pur -

ses of collecting information |ike Twitter,
to post more information on ourselves and
eir financial benefit. This logic affects,
ming at studying and st o&hiarbg tisnf ocsremautriidny ,on
fy a perpetual surveillance; pedagogy with,
ions/ programs for electronic tablets, whi ch
e collection of opinions on various matter:
tion may offer indications on vote intentio
ters. The analysis of Mark Andrejevic depic
is difficult or impossible to defend.

istin Bergtora Sandvi k devel oomer al qgeacorerodi nt
f

o} dual technology arming police dbones. I
d reputation of killing machines, industry
r exampl e, the fire fighting and | aw enfor
ed by police, especially in the United Stat
nt traffic jam, or to chase criminals. The
ce drones can be weaponised? Dreomas aamawmld ¢
ons, l'ike the Switchblade or rubber bullets
an the Police militarisation? The supportesl
at this aerial surveillance would reduce coc
curity of police officers. However, the au
ny mor al guestions that should be analysed
mocratic countries.
rt 1
omoz Gorzic examines the problem of i nfring
ith particular reference to the United State
mber of case |l aw is reported by the America
i olation of the 1V Amendment. The | andscape

anging ever

ones with their remotegesohnsuitnggndevwimeesasand !
oblem is to find a balanced approach to sa
ad eobjective to ensure security to its citi:
ction under United States and EU | aw shows
nt while the ECJ (European Court of Justice
ction of privacy and dignity of individuals
ry much to the matter of privacy protection
in Europe it has received a | arge attenti
ssible angle on the initiative of the Europ

y day due to the expansion of ad
h
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The complex matter of mass migration has beel
t he choaRpitcerrderi ng the Peripheral Gl obal North

Drones, | mmobilising Mobile Bodies and Decent
der P®l.Tikte ngr obl em has been examined referri:t
European phenomena, which concern border secu
no doubt that drones can play a key role for
border surveillance, high sea patrolling and

sensibly reduce the | oss of human | ives. I n a
sive than wusing madmerdd eari rcatarfdl. | iDrg nmasy al so
tial terrorists, drug smugglers and illegal i
The same matter has been further examined wur
Luisa Marin and Kamila Krajcikova focusing on
data protection and human rights. The presenc:
St adpeosl i ce and Navy, EUROSUR) for the same prc
and delay in rescue and reception operations.
tex or other member States for border surveil
possible viol aftpirornvacfy mighantas king whether t
ered a |l egitimate tool for border surveillan
often demands cooEd) actoivonnt rwietsh wrhem e human ri
sufficiently protected. Certainly, the absenc
on drones is further complicating their use.

Part 1

The following two chapters are dedicated to t
| egal and practical use. Mel ani e De Groof pre
and | egality of armed drones with reference t
the international customary | aw, i ncluding t
(LOAC). The high number of <civilians Kkilled b
in Pakistan only) requires a serious analysis
the | egal use of drones in war theatres. The
an independent international body assessing t
In the following chapter Vasja Badalic probat
drones to opstwddi sd podmeor dieslcaitpiloinnse a popul at
the US rul es. I n her mind, when indiscriminat
the only solution for the subjected popul ati
|l eads to an armed rebellion (implicit Taleban
Part I Vv

I'n chapter 9, Paol o Mendes de Leon and Benj ar
and clear analysis of the existing regulation
ing UAS. Main reference is made to the 1944

cl ear defadanirtdhr(arfhtaotf i ncl udes UAS) and soverei
basically important to identify a suitable r
does not exist yet. At EU | evel, only Regul at
on UAS, while Regulation 785/2004 appears to

cludes most UAS from insurance. The initiatiwv
described, although there is no mention of tF
mi ssion in 2012, which is the most i mportant

for the I ntegration of RPAS into the common a
surance it is recommended to make reference t
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the 1999 Montreal Convention.
The | ast two chapters are dedicated to two s
and surveillance. David Golderg stresses the
freedom of expression and information in a de
and videos that in public places are nor mal |\
correctoftfr abdeet ween freedom of iinformation and
found.
Finally, Ales Zavrsnik takes the difficult t:
crease of surveillance on people and infrastr
to drones. Zavrsnik recalls Bauman who notic
pl ace where public affairs were translated in
private interests of the minority are transl e
ests of majority remain private affairs. Resi
ple have always tried to resist to new techno
the sky.

conclusion, the Institute of Criminology o

gratulated for having coordinated this pra
arned picturdeoonfdt he drones
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'The Editor: Ass.Prof.Ales Zavrsnik (Doctor of Law LL.D.)

at the Faculty of Law in Ljubljana. He was a postdoctor al
nol ogy and Sociology of Law at Universi t-Bl afk Osrd ot iathut ea
Fé¢r Ausl @ndisches und I nternationales Strafrecht, Freibul
eration of Scientists, Geneva. He was <collaborating wit

Technology (@OYT)ngAdtni Srur v&nd | ameeC@BEb &t tybbahl yi ng
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EUROPEAN AI R LAW ASSOCI ATI OV

2 8"ANNUAL CONFERENCE

War saw, 'PNoivdeanybedr 2016
The Royal Castl e

EALA is delighted to i'faninual yowefet at bendei ds

the charming and historic city of Warsaw. Sir
rences and seminars in Europe focusing on im
aviation industry. The mission of EALA i s, ami
T serve as the Il eading and essenti al associ at
air |l aw in Europe;

T ensure dissemination of information about, a
and

T be a forum for the exchangpeorofunviteywsf oan d hporsc
terested in European air | aw to meet each ot
EAIBBA Z%8nnual ememefevi || touch upon such topics a

T After Brexi't

SPEAKBRN Baldowmsultant, Clyde & Co, London

T EASA basic regulation

SPEAKMEROgaj Ratajfezrxywkti onal cooperation offic
T The truth is out there: Perspecaceedemin avi
i nvestigations

MODERAK®Re St apereesr al counsel and secretary t
thority, London

T Cyber Security in Aviation: An I nnovative Vi
MODERAA®Ra Maspatiner, LS LexJus Sinacta | aw f
University, Bologna

1T Passenger rights

MODERAAORa Konprofessor, Lazar ski University
tion Law, Warsaw

T I CAO GI ob aBlasMar kMetasure: Mission accompl i shec
MODERAMIORKRhel , Achiamager, environment al policy, |

T Recent competition | aw dteivoen ospercetnars: i Wh atth el e
can we | earn?
MODERAGORrt Goe@tayn ner, Shearman & Sterling LLI
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